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Final Program for the Detroit a 
_ 1925 Meeting 


The Courts of Egypt 


By HON. PIERRE CRABITES 


Governmental Responsibility ‘in 
Tort—A Proposed Statutory 
Reform Y 
By EDWIN M. BORCHARD 


The Legislature and the Schools 
By JOSEPH P. CHAMBERLAIN 
Review of Recent Supreme 
Court Decisions 
By EDGAR BRONSON TOLMAN 


Some Constitutional Problems | 

By HON. NEWTON L. BAKER | 
Returnof Enemy-Owned Property iva} 

and American Claims | 1 

By HOWARD S. LE ROY n *) : 

Tercentenary of Publication of NY ay hy | 

“De Jure Belli ac Pacis” | 




















VOL. XI Price: Per Copy, 25c; Per Year, $3; To Members, $1.50 No. 8 
Published Monthly by The American Bar Association at 1612 First National Bank 
Building, 38 South Dearborn Street, Chicago, iiiinois 
Entered as second class matter Aug. 25, 1920 at the Post Office at Chicago, I'l, under the 
Act of Aug. 24, 1912. 
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CURRENT LEGISLATION—CURRENT LEGAL LITERATURE—STATE BAR NEWS 











A.tna Court and 
Fiduciary Bonds 








Eliminate the Weaknesses 
of Personal Suretyship 


F THERE were no such thing as corporate surety- 
ship, then one would, of necessity, be dependent 
on his friends whenever bonds were required. But 
bonding is the business of the /Etna Casualty & 
Surety Company. For a nominal charge any type of 
bond may be secured, good in any court in the land. 


@ Avoid costly delays, and embarrassing 
complications. Whenever you or your client 
need bonds, get in touch with the local 
/Etna-izer. He will prove himself ‘fa man 
worth knowing.” 


“Oo 


ETNA CASUALTY and SURETY COMPANY 


Affiliated with 
fitna Life Insurance Company 
Standard Fire Insurance Co. Automobile Insurance Co. 
of Hartford, Connecticut 


The Strongest Multiple Line Insurance Organization In The World 
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THE KEY NUMBER 7 
















Sign of the 
Key-Number”’ 


On your way to the Bar 
Association meeting at 
Detroit, or on-your re- 
turn, if you pass through 
St. Paul, we will be glad 
to see you, and show 
you how your law books 





are made. 






MINNESOTA 








Cis ETI 
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Unknown and Missing 


Heirs—Searched For 


An international organization serv- 
ing Lawyers and working along ethical 
lines in the search for heirs and lega- 
tees in matters intestate, testate or 
contested; also owners of dormant 
bank accounts, trust balances that have 
terminated, etc. 

We advance all expenses and handle 
cases on contingent basis. 

Lawyers and others codperating 
with us in behalf of heirs found re- 
ceive adequate compensation. Matters 
extending into foreign countries are 
handled with utmost expedition — by 
cable if urgent, through our special 
representatives in foreign lands. 

Booklet re our services and activities 
sent to Lawyers on request. Legal 
representatives listed for emergency 
service. 


W.C.COX & COMPANY 


Federal Reserve Bank Bidg., 
CHICAGO 











Why Every Lawyer Needs 
This New Indexed Bible 


He needs it because of its practical 
helpfulness in the practice of his profes- 
sion. 

No other Bible is so well arranged for 
the practical needs of the busy lawyer as 
this New Indexed Bible, combining in one 
handy volume the features of a Bible 
Encyclopedia, Bible Dictionary and Index. 
These features make it a handy volume 
for ready reference. An apt quotation—a 
point of law—the biblical bearing on any 
subject—all are quickly located. 


What Prominent Lawyers Say 


Paul D. Dexter, 
“It & « book 











taining 
b- — 4 and wa arranged volume.’ 


Likes it Best ef All 
M. W. Pratt, Attorney, Fairfield, Als., 
“I have several Bibles ome 2 yours 
more and the I like 
best 


“Best issue | Have Ever Seen” 
Judge W. L. Brown, Londoa, Ky., “T 


have used the New Indexed Bible, as 
— of the court and attorney-at- 


It is very helpful my a lawyer law as well as in private life It is 
as all the laws of Moses and the the best issue of the Bible I have 
Prophets have been codified.” ever seen.”’ 

“Surely the Bible for the Lawyer” A Time Saver 


says Dyke Ballinger, Attorney, adding: ; S 6. | ag Sg 4 Coens, Comet, 
“I find that any particular subject 
may be easily located.’ 


Special Lawyer’s Edition—Only $7.50 


Bound tn Law Buckram in harmony with other books in your law library; 
ee Let mee ee Oe see & aeee bee The completeness of this 
Bible and the lici will surprise and delight you. 


of 
You'll find it a wonderful belp in our ‘practice 
enly $7.50 for a copy today. ‘our money back if you are not more 


on ‘I value oe Now 
Indexed Bible above everything I have 
ever seen. It is a time saver. 





Buxton-Westerman Co. 
21 West Elm St. Dept. 55 


























NEVADA CORPORATIONS 





The present Nevada Corporation Act, which became effective 
1925, contains all the provisions generally desired by 


March 31, 


corporations in the organization and conduct of their business. 
desire to notify the bar of the country, 
provisions and to assist them in ascertaining its many advantages. 


Complete information and data furnished attorneys upon 


request to the home office of 


NEVADA AGENCY AND TRUST COMPANY 


or at the offices of its counsel, viz: 


New York: Cleveland: 


Walter Jeffrey Carlin, 
2 Rector St.. New York 


“From New York to Reno, 30 hours by air mail” 
LET US ACT AS YOUR RESIDENT AGENT 


NEVADA AGENCY AND TRUST COMPANY 


Organized 1903 


CHENEY BUILDING 








Bulkley, Hauxhurst, Jamison & 
Sharp, 
Bulkley Bidg., Cleveland, Ohio 


San Francisco: Reno: 
Heller, Ehrman, White & Heyt, Norcross, Cheney & Hoyt, 
cAuli Cheney Building, Reno, Nevada 


McAuliffe, 
Nevada Bank Bidg., 
San 





We 
generally, of its liberal 


Francisco, Cal. 


RENO, NEVADA 
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“Jtis inatest that true val- 
ues appear. Most horses 
look good before a race.” 








of Cross-Examination 


Atlanta 


Bakimore 


Bosion 
buffalo 


Chicaxo 


AnAmerican Appraisal 


Investigations - 


WHY LESS THAN ||‘ 
eo week. BEST ? «a 
Lex a ‘ 
as ies ; 


Surviving the Fire 

















An appraisal must stand the searching fire of cross-examination 
by men of varied training and technical knowledge. If based on 
incontrovertible facts, as An American Appraisal is, the fire of 
examinatior will only case harden its authority. 


Because of twenty-nine years of exclusive valuation experience, 
embracing 35,690 appraisals of 834 different types of properties, 
American Appraisal Service assures a certainty of appraisal au- 
thority that fulfills the most exacting requirements. 


The American Appraisal Company's organization is so com- 
prehensive that it can, and does, assign to any client, large or small, 
trained and experienced appraisers under executive supervision. 
A recent assignment to one client comprised 76 men whose 
American Appraisal experience totaled over 450 years. 


A representative day's work of The American Appraisal 
Company involves 790 diflerent properties in 119 lines of busi- 
ness for 413 concerns in 41 states, representing over $230,000,000 
in property values. 

Nootherorganization in the world hasasimilar variety and accu- 
mulation of experience in all phases and fields of appraisal service. 


THE AMERICAN APPRAISAL COMPANY 
Milwaukee 
Syracuse 


Washington 
The Canadien 


Philadelphia 


Los Angeles 
Pittsburgh 


Milwaukee 
Minneapolis San Francisco 
New Oricans St. Louis 
New York Seattle 


Cincinnati 
Cleveland 
Dalles 

Decroit 
indianapolis 
Kansas City, Mo. 


Montreal Toronto 


THE AUTHORITY 


Valuations - Reports - Industrials - 


Appraisal Company, Ltd. 





Public Utilities Natural Resources 
© 1925, The A. A. Ca, 





A comprehensive 
discussion [of (of- 
fice building ap- 
praisals and uses 
is embodied in 
our booklet ‘*The 
Valuaition| of 
Comimercial 
Properties.” Ask 
for monograph 
AA-829 


eo 
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Federal Court Cases Double in Ten Years: 


125,000 Filed inYear and 162,000 Pending 


(From the New York Times—June 13, 1925) 


Are you equipped for Federal practice? 
You should have 


Federal Statutes Annotated 


Up to date in 19 vols., Price $7.50 per volume 


Loveland’s Forms of Federal Practice 
and Procedure 


3 large volumes, Price $25.00 


Hopkins’ Federal Equity Rules, 
Annotated 


Fourth Edition 1924, Price $4.50 


Thorpe’s Federal Departmental 


Organization and Practice 
Just published. Price $12.00 


Send your orders for same to 


EDWARD THOMPSON COMPANY 


NORTHPORT, NEW YORK 
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Accident and Sickness 








An Invitation - - - 


The Standard Accident In- 
surance Company extends 
a cordial invitation to all 
members of the American 
Bar Association, which will 
convene in Detroit in Sep- 
tember, to visit its Home 
Office at 640 Temple Ave. 


Perhaps you have previous- 
ly represented Standard in 
a legal capacity. At any 
rate, we want you to see 
the largest Insurance 
Company in the State of 
Michigan and the greatest 


Casualty Company west of 
the Alleghenies. This Com- 
pany handles a great deal 
of Bonding business for 
Attorneys all over America. 
Maybe in the past we have 
handled some of yours. If 
so, we know you will be in- 
terested in visiting the ofhce 
from which this national 
Bonding service emanates. 


No matter whether we are 
a client of yours or not, we 
will heartily enjoy a visit 
from you. 


he Standard Accident Insurance Company building is just two 
locks north from the Cass Technical High School where the larger 
r 1 meetings will be held. One block up Second Boulevard— 
a short walk through beautiful Cass Park—bordering on which 


r Building is located 


STANDARD ACCIDENT INSURANCE COMPANY 


640 Temple Avenue Detroit, Michigan 


“A DETROIT INSTITUTION FOR OVER FORTY-ONE YEARS’’ 


Casualty Insurance 






























Fidelity and Surety Bonds 
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Who the First Lawyer Was 


Has Never Been Satisfac- 


torily Established, Although 


it is fair to suppose that Moses was the 
first man to possess a law library, for 
the Bible tells us that he ascended Mt. 
Sinai and came back with the law neatly 
embossed on two tables of stone. 
“Every lawyer his own stone cutter” 
was the slogan in those days and fortu- 
nate it was that the law did not have 
all the ramifications then that it has 
now, or an attorney’s office would have 
looked like a graveyard. As it is, many 
lawyers’ libraries contain several “dead 
ones” that are taking up shelf space 
enough to house a set of R. C. L.— 
about the livest thing in legal tools to- 


day. Does yours? 








| With the ever increasing ramifications of present day law it is necessary 
for you to have a means of quickly getting a concise and authoritative 


| statement of what the law is. 


R. C. L. gives you such a statement. 














The Lawyers Co-operative Publishing Co. 





ROCHESTER, N. Y. 


Manila 





Shanghai 
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IMPORTANT! 


&* Attention is directed to the fact that appeals or 
writs of error to review decrees or judgments entered 
by the United States District Courts subsequent to 
May 13, 1925, must be sued out within three months 
(Act of Feb. 13, 1925). See Hopkins’ New Annotated 
Federal Judicial Code, page 271, at (c), also see Notes 
to Sec. 240, pages 275 and 276. 








JUST PUBLISHED! 
1925 
The New Annotated 


Hopkins’ Federal Judicial Code 


SECOND EDITION 


ae he |} s of the Jurisdiction of Each of the 
Federal ( rts, and of Reaching those Courts by 
Removal f the State Courts 

Being the ciary Act of the Congress of the United 
States aj ed "Maré -h 3 1911, as amended to and 
inc] ng t f Fe *bruary 13 5. Every Act in 


ts proper r phe comy letely annotated to date of 
publication and a most thorough In . 


James Love Hopkins 


Federal Equity Rules, Hopkins’ 


marks and Hopkins on Patents 


Price $4.00 


THE W. H. ANDERSON CO. 
Law Book Publishers, 
524 Main Street, Cincinnati, O. 

















25,000 Copies Sold in ‘Six Months! 


THE CONSTITUTION 
OF THE UNITED STATES 


Yesterday, Today, 


and Tomorrow 


by 
James M. Beck 


Albert J. Beveridge, in the International 
Book Review: ‘| do not at the moment recall 
any similar treatment of this vital subject that 
in combined brilliance and learning, in so com- 
pact a form equals this engaging narrative. His 
pages fairly glow with interest.” 


Lord Birkenhead, in the London Evening 
Standard: “No responsible statesman can neg- 
lect the chapter on America’s foreign relations. 
It is a clear, candid exposition of existing prac- 
tice, without shirking the disadvantage or 
minimizig the advantages.” 

















John M. Zane, in American Bar Association 
Journal: “It is not too much to say that this 
book is entitled to the highest place.” 


New edition $2.50 at all booksellers 


GEORGE H. DORAN COMPANY feo 
244 Madison Ave., New York (22833 

































PUBLIC 
UTILITIES 


Third Edition 1925 


By 


OSCAR L. POND, LL.B,Ph.D. (Columbia) 


Thoroughly Revised 
Greatly Enlarged and 
Brought 
Down-to-Date 


A Complete and Exhaustive Treatise on the 
Law Relating to Public Utilities, Including: 


Franchises 

Valuation of Property 

Rate Regulation 

Adequate Service 

Municipal Supervision 

Government Regulation and Control 

Public Service Commissions 

The Application of the Regulation of 
Public Utilities Commissions to Public 
Service Corporations 

Regulation of Motor Vehicles 

Appeals from Commissions, Etc., Etc., 
Etc. 


OSCAR L. POND is an authority of national reputa- 
tion on utility matters and especially on questions relat- 
ing to commission control. The former edition of his 
book on Public Utilities has received the stamp of ap- 
proval by being cited and quoted in the decisions of 
both the courts and commissions of practically every 
state 


Parallel Citations to the National Reporter 
System, U.S. Reports Law Edition, Public 
Utilities Reports and the Leading Series 
of Selected Cases. 






The Bobbs-Merrill Company, 
Plaza Square, Indianapolis 
Send me 
POND ON PUBLIC UTILITIES, One Volume $10.00 













Address 






















Charles Evans Hughes 


W. C. Coleman 
1405 


Citizens’ 


Assistant 


Nat 


5 Citizens 


Alaska-}uneau. 
Arizona- Prescott. . 


California-Los Angeles.......... 


China-Shanghai. . re 
Colorado-Denver............... 
Delaware-Wilmington............ 
Florida-Jacksonville.............. 
Georgia-Atlanta.................. 
Hawaii-Honolulu................ 
Idaho-Coeur d’Alene... 
Illinois-Springfield.............. 
Indiana-Lafayette............... 
Iowa-Oskaloosa eres 
Kentucky-Louisville.......... : 
Louisiana-New Orleans........ 
a indnccs senses: 
Maryland-Prince Frederick... 
Massachusetts-Boston......... 
Michigan-Detroit............ 
Minnesota-St. Paul 
Mississippi-Hazlehurst. . 
Missouri-St. Louis... . 
Montana-Billings .. 
Nebraska-Omaha............. 
PE cece ctntseccasccce 
New Hampshire-Concord..... 
New Jersey-Princeton - 
New Mexico-Raton............. 
New York-New York City....... 
North Carolina-Greenville....... 
North Dakota-Bismarck........ 
Ohio-Cincinnati............- ° 
Oklahoma-Oklahoma City... .. 
Oregon-Medford............- 
Pennsylvania-Philadelphia. . . 









Se 


Fo one, nant 


Arkansas-Little Rock. aang Wi a Ai 
.. Jefferson P. Chandler 
eae William C. Rigby 


Canal Zone- = wed ae Pewee ie 
«+ +eee+++Charles S. Lobingier 


District of Columbia-Washington...... 


nt 


cretary 


New York, 


N. Y. 


Baltimore, Md. 


Nat’l Bank Bldg. 


Baltimore, Md. 


‘| Bank Bldg. 


Treasurer 


we Ra 


Frederick E. Wadhams..............4 Albany, N. Y. 
78 Chapel St. 
Executive Committee 
Chester I. Long (Ex. of.)... . Wichita, Kan. 
nS eee Dallas, Tex. 
ge re Okolona, Miss. 
Gurney E. Newlin.......... Los Angeles, Calif. 
PE Aes ID. o evies cs cvccsveawes Chicago, III. 
Charles S. Whitman.......... ..»-New York, N. Y. 
Edgar Bronson Tolman (Ex. of.)...... Chicago, III. 
OS A ee Des Moines, Ia. 
William M. Hargest................ Harrisburg, Pa. 
Wm. C. Kinkead.......... .Cheyenne, Wyo. 
8 ee ee . Minneapolis, Minn 
General Council 1924-25 
State and Residence Name 
Kansas-Wichita, Chairman................... Chester I. Long 


Edward H. Cabaniss 


— E. Robertson 
S.A Norris 
Frank Pace 


eeeee 


.. Wilbur F. Denious 


Connecticut-New Haven.............---:.-. 


J. Morrill Chamberlin 


.George E. Beers 
.-Josiah Marvel 


.Scott M. Loftin 


Scag ae T. A. Hammond 


Y % 


G. M. Robertson 


..James F. Ailshie 


.Logan Hay 


"Daniel W. Simms 


er James A. Devitt 


— 


mund Ky Trabue 
: O. Hart 
“holes Ritchie 


"John P. Briscoe 


G 


in ae 
R. A. Van Orsdel 


re J 


vow Ed 


Pr 


Bruce W. 
..James S. 


Harrison A. 


mo E. Hannigan 


..Oscar C. Hull 
Sanborn 
Sexton 
uy A. Thompson 
M. Johnson 


Robert M. Price 
ames W. Remick 


E,. A. Armstrong 


win C. Crampton 


Frederick Evan Crane 


Harry Skinner 
Bronson 
ovince M. Pogue 
Frank Wells 


OFFICIAL DIRECTORY 1924-25 


Officers, American Bar Association, 


1924-25 


Preside 
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Philippine Islands-Manila................ H. Lawrence Noble 
ee eee Henry G. Molina 
Khode Island-Providence............+seeeees Thomas Z. Lee 
South Carolina-Florence.............sseeee0- Henry E. Davis 
South Dakota-Sioux Falls................. John H. Voorhees 
NEN, Spa dinaucnsdpsenesdeas Robert F. Jackson 
NS EERE HP AP Te er oe W. M. Crook 
EE rere Chas. R. Hollingsworth 
PONENT cc re cccccccccscescsecees George B. Young 
EE ca diandysnvesues+eonscsanes Robert R. Prentis 
Washington-Spokane. .......2:sessecesecesed Arthur W. Davis 
West Virginia-Parkersburg............... J. W. Vandervoort 
Wisconsin-Milwaukee...........cseseeeees William A. Hayes 


Wyoming-Cheyenne..........-eeceeeeees Roderick N. Matson 
Conference of Bar Association Delegates 
Chairman, Julius Henry Cohen (25) New York, N. Y. 
Vice-Chairman, Josiah Marvel ('25) Wilmington, Del. 
Secretary, Herbert Harley ('25).............-0:: Chicago, IIL 
Treasurer, Nathan William MacChesney ('25)...Chicago, Il. 

Council—Henry Upson Sims (—), Birmingham, Ala.; Wade 
Millis (—), Detroit, Mich.; Wm. V. Rooker ('25), Indian- 
apolis, Ind.; Stiles W. Burr (’25), Minneapolis, Minn.; 
Clarence N. Goodwin ('26), Chicago, Ill.; Jefferson P. 
Chandler ('26), Los Angeles, Calif.; Elihu Root ('27), New 
York, N. Y.; Charles A. Boston (’27), New York, N. Y. 

Section of Legal Education and Admissions to the Bar 
Ce Ss Se, a ccccnseeosacosns Chicago, II. 
Vice-Chairman, Harlan F. Stone......... Washington, D. C. 
Secretary and Treasurer, John B. Sanborn....Madison, Wis. 

Council—Andrew A. Bruce, Chicago, IIl1.; Oscar Hallam, * 

W. 


Paul, Minn.; Theodore Green, Providence, 2 
Hayes, Milwaukee, Wis.; W. D. Lewis, Philadelphia, x... 
J. A. Chambliss, Chattanooga, Tenn.; Wade Millis, Detroit, 
Mich.; Herbert S. Hadley, St. Louis, Mo. 
Judicial Section 

Chairman, Pierce Butler......ccccccccsecs Washington, D. C. 
Vice-Chairman, James I. Allread............. Columbus, Ohio 

Executive Committee—Pierce Butler, Washington, D. C.; 
James I. Allread, Celumbus, Ohio; Frederick E. Crane, 
Albany, N. Y.; Arthur P. Rugg, Worcester, Mass.; T. Scott 
Offutt, Towson, Md. 

Section of Public Utility Low 

Cinioman, FW: FURR. cw cocccsccccccs Minneapolis, Minn. 


Vice-Chairman, Wm. Chamberlain.........Cedar Rapids, Ia. 
Secretary, Edward A. Armstrong.............. Newark, N. J. 
Treasurer, J. H. Anders0m.....ccccccesces Chattanooga, Tenn. 


Council—Chester I. Long, Wichita, Kans.; J. B. 7. 


Madison, Wis.; Carl D. Jackson, New York, N. Y.; J. A. 
Kennedy, Omaha, Nebr.; Nathaniel T. Guernsey, New York 
N. Y.; Henry L. McCune, Kansas City, Mo.; John F. Mac- 
Lane, Salt Lake City, Utah; Bradley W. Palmer, Boston, 
Mass. 

Section of Patent, Copyright and Trademark Law 
Chairman, Frederick F. Church.......... .Rochester, N. Y. 
Vice-Chairman, Thomas Ewing............! lew York, N. Y. 
Secretary, G. A. Prevost...........s++e00. Washington, D. C. 


Treasurer, Harvey L. Lechner........ .. Philadelphia, Pa. 

Council—Above officers and Charles E. Brock, Cleveland, 
Ohio; Ellis Spear, Boston, Mass.; Edward S. Rogers, Chicago, 
lil. ; Wallace R. Lane, Chicago, Ill.; Otto R. Barnett, Chicago, 
Ill. 

Comparative Law Bureau 

Chairman, William W. Smithers. . 
Vice-Chairman, Charles S. Lobingier.. beavers 


.. Philadelphia, Pa. 
.. Shanghai, China 


Secretary, Robert P. Shick............-+.. . Philadelphia, Pa. 
Assistant Sec., Axel Teisen............ ..Philadelphia, Pa. 
Treasurer, Errol White.............22seee: Philadelphia, Pa. 


Council—Simeon E. Baldwin, New Haven, Conn.; Andrew 
A. Bruce, Chicago, Ill.; W. O. Hart, New Orleans, La.; John 
S. Lehmann, St. Louis, Mo.; Phanor J. Eder, New York, 
N. Y.; Walter S. Penfield, Washington, D. C.; Roscoe Pound, 


Cambridge, Mass; John H. Wigmore, Chicago, Ill.; Joseph 
Wheless, New York, N. Y. 

Section of Criminal Low 
Chairman, Oscar Hallam... ......ccsssecesee: St. Paul, Minn. 
Vice-Chairman, Edwin M. Abbott........... Philadelphia, Pa. 


Secretary and Treasurer, R. Justin Miller. . Minneapolis, Minn. 


Nat. Con. Com. on Uniform State Laws 
President, Nathan Wm. MacChesney............ Chicago, IIL 
Vice-President, Joseph F. O’Connell........... Boston, Mass. 
Secretary, George G. Bogert..... Cornell Univ., Ithaca, N. Y. 
Treasurer, William O. Hart............... New Orleans, La. 


Ch’mn Exec. Com., Jesse A. Miller......... Des Moines, Ia. 
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‘Taller Chain of Detroit’s Hotels 
( v7 ( me? ; md Tourist Trad 


Write or Wire 
5 You Can 
) Batl {lways Depend 








JOHN H. STEWART, Gen. Mer. 


Delaware Corporations 


Assistance to Lawyers in Organization—Maintenance 
of Statutory Local Office—Full and 
Complete Service. 


Digest of Delaware Corporation Laws—Pamphlet on 
Stock Without Par Value free to Lawyers on request 
—Also Forms for Organizing Corporations. 





The Only Book on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
RECEIV ERSHIPS 


by Josiah Marvel 


Full text of law, annotated with all decisions, 
Statutory and Case Law and Rules of Court 
Governing Receiverships of Delaware Corpora- 
tions. Also Forms for organizing Delaware 
Corporations. 


Cloth bound 250 pages Price $3.00 Postpaid 
Second Edition ready about July 1, 1925 











CORPORATION SERVICE COMPANY 


Equitable Building Wilmington, Delaware Tel. Wilmington 132 











EXECUTOR'S pale 


ENGLISH RE PORTS—FULL Pa seep | 
all nglish re 
I I ut of | 


LAW REPORTS 


uses sub 


7 STATUTES OF ENGLAND 
- 3 ial — 1865 j 
ENGL ISH CASE LAW DIGEST (MEWS') 
ANNUAL DIGEST OF ENGLISH CASE LAW | 
(MEWS')—17 
¥ rf nt to 1908 

ENGLISH OVERRULED CASES—3 volumes | 
LORD HALSBURY’S LAWS OF ENGLAND | 
All b riginal binding and in the best 

i 1u submit offers in 
riting t indersig? prior to September 15, 

g rie cash ofter will be 
7 1 1 ected at any time at 


WILLIS & HUDGINS, ATTORNEYS, 
213 St. Paul Place, 





Baltimore, 


Md. 






















Every 
(omfort 


of the most Luxurious 
Home is combined with 
the utmost perfection in 
courteous and _ efficient 
service at 


Hote! , 
Imper 1a" 


Peterboro at Woodward 













Rates $3 and up Every room outside, with 
private bath and shower. Special attention to 
American Bar Association members. Make reset 
vations now 
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An Unusual 


Insurance Home 
Administrotion Building 
Maryland 
Casualty 
Company 


Insurance 
—— 





Court Bonds 
Contract Bonds 
Fidelity Bonds 
Official Bonds 
Depository Bonds 


Individual 
Depository Bonds 


Miscellaneous Bonds 










got - = 
mt tl 


A Directory of Lawyers 


HE MARYLAND CASUALTY COM- 

PANY LAWYERS LIST is a concise, 
convenient and reliable directory of law- 
yers. It is composed of attorneys through- 
out the United States and Canada whose 
experience, qualifications and standing 
in the profession entitle them to be con- 
sidered in their respective communities 
as among the leaders of the Bar. The 
Company recommends the list as a guide 
in the selection of counsel for legal mat- 
ters of importance. 
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W hat stenography 
was to long-hand 
in reporting— 


The Corporation Trust Company’s services 


in incorporation or qualification in any state 


are to the old methods, by which counsel 
made his own search of state laws, prece- 
dents, practice, court decisions, forms, etc., 
necessary for proper preparation of papers, 
and then followed through for himself all 
the many details required to complete the 
work. 


No matter f 


information 


yr what state you desire official 
regarding corporate matters, 


THE: CORPORATION 


The Corporation Trust Company can furnish 
it—quickly, accurately and complete. Ne 
matter in what state you wish to incorpo- 
rate or qualify a company, The Corporation 
Trust Company can attend to it for you— 
promptly, carefully and correctly—and all 
at a saving of time, trouble and expense for 
you. 

Our services in incorporation and qualifica- 
tion are extended to attorneys only. Write 
or telephone any office for details. 





> 


8 SRR SPS 


37 Wall Street, New York 
Affiliated with 
The Corporation Trust Company Spstem 
15 Exchange Place, Jersey City 


Washington, 


Colorado 


Bldg Philadelphia, Land Title Bidg. 
ton, 53 State Street 


I Py ( Bidg Los Angeles, Bank of Italy Bidg. Bos b 
Cleve . ¢ lan Bidg St. Louls, Fed. Com. Trust Bldg. tion Registration Co.) 
Kansas City, Searritt Bide Detroit, Dime Sav ldg. Albany Agency, 25 Washington Ave 

Por i, M St. John St Minneapolis, Security Bidg Buffalo Agency, Ellicott Square Bidg 


WILMINGTON, DELAWARE 


The Corporation Trust Co. of America) 
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For Your Summer Reading — 


THE MOST INTERESTING BOOK 


ABOUT 


A MOST INTERESTING STATE 


Famous Kentucky Tragedies and Trials 


By JUDGE L, F. JOHNSON 
of the Kentucky Bar 


A Collection of Important and Interesting Tragedies and Criminal Trials which have 
taken place in Kentucky. 


The cases published are confined to persons of prominence only, such as gove 
and other state officials; lawyers, judges and men of affairs socially, political 
lectually. Some have acted important parts in the great drama of human life, and « 
act performed shows the intensity of human feelings and discloses the in 
human action 

Every event detailed in this work is given as a matter of history; pract 
facts and a large part of the evidence have been taken from the court 
reports of the Court of Appeals. These trials show human nature in an in iriet 
of passions and show man as he is. 

TABLE OF CONTENTS 

The Wilkinson Trial Death of Judge James Hargis 
Speech of Sargeant S. Prentiss Trial and Execution of Sue Mundy 
Speech of Ben Hardin Harrodsburg Tragedy Number One—Thompson- 
Murder of William G. Butler by Matt F. Ward Daviess 
Trial of Matt F. Ward Harrodsburg Tragedy Number Two—Thompson- 
Speech of Senator John J. Crittenden Davis 
The Rowan Chambers Duel The Assassination of Judge John M. Elliott 
The Jackson Dickinson Duel Trial of Col. Thomas Buford 
The Holman Waring Duel Speech of Judge Geo. M. Curtis 
Trial of Holman and Wilson P. Greenup Trial of Thomas Crittenden 
The Assassination of Francis Baker Judge Richard Reid, Cowhided 
Trial of Isaac B, Desha Trial of John J. Corneilison 
The Assassination of Col. Solomon P. Sharp The Goebel Assassination 
Trial of Jeroboam O. Beauchamp The Tolliver Martin or Logan Feud 
The Richardson Waring Tragedy The Goebel Sanford Killing 
Trial of John U. Waring The Swope Goodloe Tragedy 
The Colson Scott, Julian, Demaree Tragedy The Hargis Cockrell Feud 

The volume is a handsome one of about 400 pages, bound in a beaut 
printed on Canterbury paper with deckle edges and gold top. Price $3.75 

\ddress any ol! the following omces: 


The Baldwin Law Book Company 
20 Vesey Street, New York, N. Y. 
The Baldwin Law Publishing Co. The Baldwin Law Book Company 
1501 Euclid Ave., Cleveland, Ohio 125 South Fifth St., Louisville, Ky. 
WILLIAM EDWARD BALDWIN 


President 
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iene” with the officers of the Association, with the 
result that the facilities for holding the meeting of 
the Association and the Sections, as well as for tak- 
ing Care in other ways of the very large attendance 


all that could be desired. The recrea- 


indicated, are 

tion plans are particularly attractive, the trip to 
{nn Arbor to inspect, among other things, the 
buildings of the Lawyers Club, being a particularly 


members of the families 


The lady 


of visiting lawyers will find special features pro- 


happy thought 


vided for their entertainment 


Edgar Addison Bancroft 


A’ \PANESE cruiser is bearing the body of the 
late American Ambassador, Edgar A. Ban 
croft. back to his native land as this is being writ 
ten. This and other attentions by the Japanese gov 


ernment and people in connection with the death of 


Mr. Bancroft bear striking testimony to the impres 


sion he made during his all too brief incumbency 
The funeral services at St. Andrew’s, Tokio, at 
vhich Bishop McKim officiated, assisted by Japan- 


Cleland B. McAfee of 


‘one whom Japan 


clergymen, and the Rev. 
icago eulogized the deceased as ‘ 
learned to trust because he was what he seemed,” 
attended by representatives of the royal fam- 
nobility and a majority of the cabinet, High 
afterwards accompanied the body from 
Tokio to Yokohama for the last journey home, 
warships in the harbor fired a salute as the coffin 
was being taken to a cruiser on a launch. On this 
Mr. Bancroft’s death called forth expressions 
all over the country. Ina 
-ederick Bancroft of Wash- 
brother of the late Ambassador, President 
him a high tribute, declaring that 
‘his designation to the highly important position 
held with so much credit to himself and 
was in a special degree in 
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recognition of his high character and peculiar fit- 
ness for the service.” On another page of this issue 
will be found a contribution on Mr. Bancroft by 
Mr. Horace Kent Tenney of the Chicago bar, an old 


Board of dite rs 


friend, and his successor on the 
of the Journal. 


Bar Association Publications 

HERE has been a notabk 
few years in the number of official organs pub- 
lished by the state and the larger city bar associa 
tions. The Colorado Bar Association is one of the 
latest to enter the field of legal organization jour 
nalism. Following the approved precedents for 
exciting interest in the project, the Colorado law- 
yers invited suggestions for a name for the new 
publication. Many were submitted, characterized 
in some cases by a considerable degree of levity, 
but finally the committee on names chose the ap 
propriate but somewhat menacing title of “The 
Jealous Mistress,” and three numbers have already 
been issued. It may be suggested in this 
tion that the editors will possibly find that the pub 
lication as well the law itself is a “Jealous Mis 
intruding itseH at odd and inconvenient 
times and perhaps even resenting too great a pre 
occupation with interests. At least 
that has been the experience of some lawyers who 
have essayed helping to publish a periodical by way 
of recreation. It is understood that the Alabama 
State Bar, now organized under legislative sanc 
tion, contemplates beginning the publication of an 
official quarterly 


increase in the last 


connec 


tress,” 


professional 


organ this fall 
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Regulating the Profession in Mexico 


HE State of Coahuila, Mexico, has passed a ne 

law regulating the profession of 
a translation of which we are indebted to America: 
Consul Bartley F. Yost at Torreon, Mexico Che 
new law provides that a diploma legally issued is 


the awyer, ‘or 


I 
necessary to one who wishes to practice law in the 
state, which diploma must be registered in the Su 
f Justice. 


perior ( ourt o However, there is a further 


provision that “in those places of the state wher 
there is a scarcity of licensed lawyers, or where 
there are less than three, permission may be 


granted to practice the profession 
ognized honorability, who can prove that they pos 


persons of rec 


sess the indispensable qualifications in the judg 
ment of the Superior Court of Justice.’ Permits 
will be issued each place in the number to be de 


and the Court may revoke 


interest of society, 


termined by the Court, 
them where it is deemed in the 

in case of the bad deportment of tl 
where three or more licensed lawyers establish 
themselves in the community with fixed 

Holders of such permits will not be permitted to 
practice outside of the places for which such per 
mits are Moreover, 
there are licensed lawyers, permits may also be is 
sued to unlicensed lawyers to practice before the 
minor or local courts and in cases where not more 
than one hundred pesos are involved. Holders of 
such permits are required at the first presentation 
of cases intrusted to them to show that they have 


e beneficiary or 


residences 


issued even in places where 


paid all municipal and state taxes prescribed by 


law 








Books Excellent-- August Prices 


We have available complete English Reports as follows 
English Report Reprint, 1308-1865 yout 1,000 original volumes 
175% horks 


English Law Reporte, 1865-1924, about 450 volumes 
Send your inquiries to these if interested 
We offer the following set n which Ruling Case Law is built; an 
excellent index to all of chem 
American Decisions, 100 lumes American Reports, 60 volume 

Rapalje’s Digest, 3 volumes A meri Reports, 140 volumes 

Green's Digest 5 volumes in all O8 volumes at $1.25 per 

volume .. 387.00 
Lawyers’ Reperts Annstated. Ol id Series ar Digest, 73 olu mes. New 

Series and Diges mes, Third Unit, 24 v umes and Index 

iene, TF. R : fh tations, 4 volumes, in all 156 volumes at 

£2.25 per volume 341.90 
American & English Annotated Cases, volumes and Digest 2 

volumes at $2.50 per volume 135.00 
English Ruling Cases, 27 volumes, at $3.00 per volume 81.00 
Negligence & Compensation ja and Dicest, 2 olumes t $3.06 

per volume . 69.00 
Will sell the above all together ir € or any set separately The 
saving of time in having cases cited in your office is a material item ir 
book buying 
fve end Cerpus uri moiete t tt Pri nm request 
Werds & Phrases, 12 volumes at $4.75 per volume 0 
American & English Encyciopedia of Law, 2d edition, 32 volumes 

at 90¢ per volume 28.89 
Encyclopedia ef Pleading & Practice, 2 lumes at 80c per volume 18.40 
American Bankruptcy Reports, 2 lumes and Digest, 4 volumes 

at $2.75 per volume 154.99 
Federal Reporter, Digest l l 
Southeastern Reporter, 
Northwestern Reporter, 203 
Morthepetern Reporter, | 4 ‘ $ ’ 
U. S&S. Supreme Court Reporter 45 1 es at $2.10 per volume 4 
fowa Reports, 199 »lume $1.75 per volume 
Itlinois Supreme Court Reports, 316 volumes at $1.25 per volume 
Nebraska Reports, 109 volumes $1.25 
Decennial Digest, 25 ¥ 8 
The following reports t the Reporter 
Massachusetts, 158 volumes 7 b at RO 110.40 
Rhade island, 14 volumes nn 
Vermont, 66 volumes in at $1.00 64.00 
New York Common Law ‘Chancery and Court of Appeals, 210 orig 

inal volumes 
Kentucky, 84 ¥ ome 
Michigan, 44 volumes at $1.00 per volur 44.00 
Wisconsin, 48 volumes at $1.40 per volume 57.60 








lumes, at $2.40 per volume 392.80 
volume at $1.60 per volume 324.80 








105.00 





at £2.25 volume 189.00 


These are all good book m y kram, some in shee 
Inquire as ng before t your rder This | 
{f prices go nly t oO me set of each 


GEORGE L JONES, ~~ Bookseller 
202 South Clark Street, Chicago 











WATKINS 


ON 


Shippers and Carriers of Interstate and 
Intrastate Freight 
By EDGAR WATKINS 
For some time Attorney-Examiner, Interstate Commerce Com- 
mission 

A treatise on 
Interstate Commerce Law, Practi nd Procedure 
Interstate and Intrastate Commerc: 


Duties and Obligations of Carriers under the Con 
mon Law and under the Fe 


Principles of Rate Making 

The Transportation Act of 192( 

The Bill of Lading Act 

The Adamson Eight Hour | 
lransportation Act of 1920 

The Federal Trade Commission A 


The Shipping Bill 


aw i ifrecte ) r 


Che Conference Rulings 
All the Federal Statutes, governing the subject of 
Interstate Transportation 
THIRD EDITION TWO VOLUMES 
Published and for sale 
By 


THE HARRISON COMPANY 
LAW BOOK PUBLISHERS 
ATLANTA, GEORGIA 


$18.00 DELIVERED 
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WHAT IS A CASE IN POINT? 


After you have found a casein support of your proposition, 
your troubles are not over—they have only begun. 

You must then ascertain the present-day value of that case 
as an authority. Have the courts in later decisions referred to it 
in such a manner as to impair or destroy its usefulness to you? 

Has it been modified, criticised, distinguished, explained, fol- 
lowed, limited, harmonized, overruled, or reversed? 

Only the complete judicial history of your case will enable 
you to determine its importance and its strength or weakness as 
an authority. 


YOU CANNOT GUESS—YOU MUST KNOW 


In former years it was frequently necessary to travel many 
miles in a roundabout direction to arrive at a point only a few 
miles away. Times have changed. 

In the same manner that the aeroplane now flies in a direct 
line to its destination, so Shepard’s National Citation Service elim- 
inates the time and effort consumed in desultory research work 
by providing the most direct method of weighing the value of 


THE CASE IN POINT 


The proof of this statement is furnished in an elaborate text- 
book prepared at great expense, devoted exclusively to the im- 
portant subject 


LEGAL BIBLIOGRAPHY—THE CITATION PHASE 


It covers brief building and brief testing. It shows you how 
to conserve your time and energy and obtain big results with 
little effort. By following the fundamental rules laid down in 
this book, you can take the drudgery out of your research work. 


You should send for a copy at once. It is Free To Lawyers. 


USE THE COUPON 


THE FRANK SHEPARD COMPANY, 
76-88 Lafayette Street, 
New Y ork. 


Dear Sirs: 
Send me, without cost, your new 80 page textbook on Legal Bibliography—The 
Citation Phase. 


Name 


Address....... « snmiasciiaaaicebatmi imma: ae art sdiieciiilicpalabblahaiae gM kaa 
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IMPORTANT IMPORTANT 


Cook on Corporations, 
Eighth Edition 


Revised, Enlarged and Rewritten by the Author, 
WILLIAM W. COOK 


Please remember this 


The eighth edition of this great work is ten years later than 
the seventh. In these ten years many decisions were rendered 


and many new principles laid down. 


It contains about eight hundred pages of text and notes and 


upwards of 6500 more cases than the previous edition. 


It is not merely a digest of corporation decisions. It is a 
scholarly, practical treatise in which all the decisions of the 


courts affecting corporations are analyzed and applied. 


If COOK ON CORPORATIONS is not in your library you ar: 


working at a disadvantage 


SIX LARGE VOLUMES PRICE $50.00 
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THE COURTS OF EGYPT 





ound Needed to Shed Light on the Reason for the Curiously Involved Egyptian 
Precedents for “Capitulatory Rights’? Enjoyed by Foreign Nations in 
Eeypt—The Makhama Sharia—Judicial Systems of Non-Muslim Communities— 
Judicial Attributes—Mixed or Inter 


Tribunals 


By Hon. PIERRE CRABITES 
of the Mixed Tribunals, Cairo, Egypt 


and you have drawn 
ment cture of the Egyptian judicial sys 
what at ld style but useful 
a t is and you have begun to appre 
wl t yptians may talk a great deal about 
t-work of courts but why they 
tch of a crazy quilt 
y of it me should have its history ; every 
iece of clot ts surface should be able to tell 
1 which has been used should 
oke mel And so it is with the Egyptian 
t is an evolution not a creation 
re not ‘ leranges disordered or feeble 
ut it method in its madness. It is 
tallizes the genius 
You have to be 
lrawn t it otherwise you will not care to 
derstand t does not fascinate you, you will 
date, cumbersome 
nd disords But if your curiosity is aroused, you 
ve been contemplat 
what ight was a bedspread a metamor 
phnosi I place Phe texture before you has 
I iltered and its lines 
Xosetta stone which 
stery of the East. 
But this is perfectly true I do not intend 
mp! the meaning of these courts can be 
per appreciation of their his 
rical bacl nd. Champollion was able to work 
ut the s« t of the Rosetta stone because he was a 
listinguis! rientalist. Had this same piece of 
n yf another it might 
ave been ¢ nd t powder or used as the corner 
stone of a nce hall. I, therefore, feel that if the 
ptia id stem is to be placed under an 
X-ray I | etter begin by arranging my back 
lad vective. In doing this 
1e structure of Islam 
he days of the Prophet 
the fall of Constantinople 
he memorable twenty 
ith of M 1453 when Byzance fell, disorder and 
ll the eighth hour when the Con- 
queror ma his triumphant entry into the city. As 
soon as | sed his voice the work of destruction 
ceased I xh blood had stained the steps of the 
1 palaces the edifices themselves 
id every re been spared. Muhammad on enter 
he d f Saint Sofia beheld a jealous Mussul- 
nan in tl t of destroying the glorious mosaics 
One blow of the scimi 


material fa nto the hands 


+90 


+ hour f ¢ 
u i ft 


‘ ‘ ‘ ; 
With wi tft was adorned 


tar reminded the transgressor that public monu 
ments belonged to the prince. 

The soul of the Conqueror was neither inacces 
sible to pity nor incapable of appreciating the won 
ders of art. He had long resolved to transfer his 
capital to the commanding spot which had been 
chosen by the first Constantine. The city of the 
Caesars had, however, lost a third of its population 
owing to the disaster of war. It was necessary that 
this void be filled. Muhammad therefore issued a 
firman enjoining all Greeks dispersed throughout 
Roumelia and Anatolia to take up their habitation 
in the capital. The same ukase likewise promised to 
all those who had fled beyond the limits of Ottoman 
rule, the protection of their property and the free 
exercise of their religion. 

The Patriarchate of Constantinople had been 
vacant for two years when that city fell. Muham- 
mad sent at once for the Greek leaders and spoke 
to them along these lines: “It is none of my busi- 
ness whom you choose for your Patriarch. Elect 
anyone who suits you and consecrate him according 
to your ancient usages. But this vacancy is intol- 
erable and I do not countenance it. Get down to 
work at once. Your man will have my backing but 
delay and I shall have your heads.” 

The choice of the Synod fell upon a monk 
named Gennadius. As soon as the news of this elec- 
tion reached the Sultan he ordered his men to pre- 
pare a sumptuous repast. Gennadius and his suite 
were invited and had a gay time of it. When they 
were about to depart Muhammad told them to stop. 
The color left their cheeks but before they knew 
whether they should faint or pray or attempt to do 
both the Sultan bestowed a precious scepter on 
Gennadius and said to him: “Be the Patriarch and 
may Heaven protect you. Enjoy all the rights and 
privileges that your predecessors have enjoyed be 
fore you.” 

Two days later orders were dispatched to 
Joachim, the Armenian Bishop of Brousa, Asia 
Minor, directing him to take up his official residence 
at Constantinople and to bring with him two hun- 
dred Armenian families. At the same time Moche 
Capsali was recognized as the head of the Jewish 
Community. 

Muhammad the Conqueror carried out this pol- 
icy because he wanted to organize his foreign pop- 
ulation into distinct, compact and homogenous en- 
tities. We try to assimilate all of the extraneous, 
heterogenous and variegated mass of humanity 
which percolates through our ports. We feel out- 
raged when our national digestive system breaks 
down under the strain. Some of us even organize 
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secret societies when it is discovered that certain 
imported elements constitute insoluble precipitates 
But the Muhammadan world acts according to dif- 
ferent principles. In the old days when the Star 
and Crescent were in the ascendancy the sagacious 
Islamic leaders were delighted to have these foreign 
communities in their midst because they were the 
geese who laid the golden eggs. The Muslims were 
fighters and neither tradesmen, money makers nor 
tax payers. The “little Armenia” their “little Jeru- 
salem” and their “little Greece” supplied the money 
for the prosperous land of Turkey. Everybody was 
happy. The Turk because he could fight without 
bothering about budgets. The Christians and Jews 
because they could make money and pay out just 
enough to keep the Turk fighting and therefore un- 
interested in money making. 

Such being the attitude of Islam towards the 
vanquished it necessarily follows that everything 
was done toward strengthening the authority of the 
chiefs of the various communities. Their religious 
leaders saw their prestige enormously enhanced. 
But, they became veritable hostages for the good 
behaviour of their flocks. When the victors wanted 
money they simply advised the Patriarch how much 
was needed, leaving it to him to apportion the con- 
tribution and to collect it as he saw fit. 

The prerogatives of the Oecumenical Patriarch 
as Chief of the Greek nation are set forth at length 
in the Hatti-Sharif promulgated at the time of the 
installation of Gennadius. As the head of the Greek 
community he was granted judicial powers which 
made his Tribunal competent to decide all civil and 
correctional causes such as actions at law between 
two or more Greeks, and cases affecting marriage, 
divorces, legacies and testaments. Criminal juris 
diction was also conferred upon him. 

Similar authority was given to the Armenian 
Bishop and to the Jewish Rabbi. It was found in 
time that there were far more than three non-Mus 
lim nations inhabiting Ottoman soil and all of these 
religious sects were made into autonomous bodies. 

And then the rich markets of Stamboul drew 
tradesmen from afar. Most of them were Euro 
peans. Even before the advent of the Turks the By 
zantine Emperors had granted charters to the Vene 
tian and Genoese traders who did business with 
them. The Genoese tower of Galata on the water- 
side of the Golden Horn recalls the days when this 
spot formed a sort of Italian citadel opposite the 
city of Constantine. Amalfi, Pisa and other Italian 
cities had also been granted similar privileges by 
Muslim potentates long before Turkish power had 
appeared upon the horizon. These “diplomas” to 
use their technical term, were called “capitulations” 
not because they imply surrender but because they 
were divided into articles or capitulae. 

When Suleiman the Magnificent saw that these 
foreign traders were drifting into his country he 
arranged with Francis I of France in 1535, to grant 
to the subjects of the latter not only such “capitula- 
tions” as had been enjoyed by Pisa and Florence but 
to amplify these old charters. This treaty, for such 
it was in fact if not in form, guaranteed the liberty 
of individual French subjects in the Ottoman terri- 
tories, the right of the French Consul to appoint 
Consuls, and the jurisdiction of these Consuls over 
the subjects of.their sovereign in all civil and crim- 
inal matters and according to their own laws. In 
1583 England obtained similar “capitulations” and 











in due course various other countries obtained 
theirs. Ours go back to the Presidency of Andrew 
Jackson. The Treaty of Lausanne has abolished 
these capitulations in so far as Turkey is concerned 
The United States Senate however has not as yet 
(June 1925) ratified the Lausanne Treaty. But 
Egypt no longer forms part of the Ottoman Empir« 
and the Capitulations are still in force in the King 
dom of Egypt. Eleven nations enjoy these Egyptian 
capitulatory rights. 

I have already explained that the presence of 
Christian and Jewish minorities furnished fruitful 
nest eggs for the Muslim. I have inferred that the 
religious zeal of the Muhammadan leaders in no 
sense turned them into proselytising fanatics. | 
have thus accounted for the presence of that con 
geries of nations which constitutes the Islamic state 
I must now add a further word to show why Sulei 
man the Magnificent although extremely jealous of 
his prerogatives, thus extended the jurisdiction of 
foreign Consuls and allowed them to establish 
courts and to apply their own law in his territory 
The secret is found in the fact that Muhammadan 
law knows nothing of geographical frontiers. All 
who subscribe to the creed formulated by the 
Prophet are received automatically into that body 
politic known as Islam. In other words religion is 
made a definite test of nationality. By the same 
token all other criterions are excluded. The flag fol 
lows the Quran but by a fiction of the law the na 
tional colors exist only for those who accept the 
Quran as the word of God. The Holy Book on the 
other hand is not only the Bible of the True Believer 
but it is his code of law. It contains the legislation 
which the Judge of common pleas applies and is the 
source whence the Master in Chancery gets his in- 
spiration. Such law could not be cited by dogs of 
Christians even if they were Consuls. It was there 
fore deemed expedient to let them enforce law and 
order among their nationals by applying their own 
man-made laws. 

| believe that these general 
marks, while they may have been somewhat diffuse, 
will help the reader to draw for himself a distinct 
mental picture of that complicated mesh of courts 
and of concurrent jurisdictions which constitute the 
judicial systems of Egypt. 

First in time comes the Makhama Sharia or 
the native religious courts. Today they have been 
shorn of the larger part of their pristine jurisdiction. 
At one period they were the only Muhammadan 
Courts in the country. I mean by this the only Tri 
bunals which meted out justice to True Believers as 
opposed to native Christians and Jews. Their law 
was drawn from the Quran, and from purely reli 
if “an eye for an 


ntroductory re 


gious sources. It was the old rule « 
eye and a tooth for a tooth.” 

All this has been changed The Makhama 
Sharia no longer exercises either civil or criminal 
jurisdiction in the proper sense of the term. Com- 
petence in such matters has been transferred to a 
judicial body created in 1883 and known as the 
Egyptian Native Courts. In 1896 the attributes of 
the Makhama Sharia suffered a further curtailment 
when the Meglis Hasby or Court of Wards was 
established. The authority of these latter Tribunals 
applies only to Muhammadans who are local sub- 
jects and is restricted to matters affecting the guar- 
dianship of minors and of interdicted persons. Not- 
withstanding these curtailments of its pristine juris- 
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tion the khama Sharia remains the common 
v court of Egypt and this fact, coupled with its 
torical traditions, oriental setting and involved 
cedure, makes it an institution of outstanding 
nterest 

[The three non-Muhammadan Ottoman com- 
unities which Muhammad the Conqueror founded, 
r his own purposes on Turkish soil, have grown in 
teen. There are the (1) Greek Ortho- 


gypt to thir 
x; (2) Greek Melkite Orthodox; (3) Maronite; 
t) Gregorian Armenian: (5) Catholic Armenian; 
Syrian Jacobite; (7) Orthodox Coptic; (8) 
Catholic Copti (9) Orthodox Chaldean; (10) 
Catholic Chaldean; (11) Protestant; (12) Orthodox 
lews and (13 _araite Jews 
Each one of these thirteen non-Muslim Egyp- 
in entities its own judicial system. They have 
1ot only the wn laws, and their own judges, but 


far that all of them do not even 


nev carry ft nes So 


use the same calendar. Some apply the Gregorian 
ind others either the Julian, Coptic, Jewish or Ara- 
bic as the case may be. When papers come to the 


Mixed Court 


dictions we 


om these various Patriarchal juris 
compelled to check off the dates to 

stand. On the first of January of 
Egyptian Government therefore pro- 


1 
where 
every year ft 


know 


vides all of Judges with a special concordance 
ilendar. Without some such table we would be 
completely in the dark should for instance a certi- 
ficate come from the Caraite Rabbinical Court, 

ited Siva 9685, or from the Orthodox Coptic 
Patriarchate mped Bachans 24, 1641. Yet both 
dates mean June 1, 1925, just as do Zoul-Kadeh 9, 


1343 for the Arabs and Muslims in general and May 
19, 1925 for the Greeks 


The exa jurisdiction of these various Patri- 
rchate, Rabbinical and Wakilat (or Protestant) 
Courts is not yet definitely fixed. The firmans cre- 


iting them have been somewhat modified from time 
to time and the Mixed Courts, Native Courts and 
he Makhama Sharia and the Egyptian Government 
do not alw see eye to eye as to how far the com- 
hese community courts really extends. 
into technical niceties I may risk 
that their jurisdiction, along general 
ith certain reservations, to all cases 
ersonal status of their respective ad- 
sa man’s religion and his purse some- 
flicting interests, and as heirs and 
nally find that their inheritance or 
be greater if they could remove their 
or friend from spiritual commun- 
ion with a given Church, ingenuity and jurisprud- 
ited many interesting problems which 
ly spun that only a Levantine or a 
understand them 
re is the Meglis Milli which holds 
practically the same relationship to these Courts 
that the Meglis Hasby does to the Makhama Sharia. 
This brings us back to the Native Courts, the 
modern Egyptian Tribunals before mentioned. 
[heir jurisdiction, civil and criminal, extends to all 
regardless of religion. The legisla- 


petence 
Without 
the asserti 
lines extends 
iffecting tl 
herents. But 
imes have 
legatees or 
bequest wou 


Scr ; 1n¢ 
aeceased re itive 


Byzantine 


Then 


tion applied by them is, to a large extent, French 
iw—with iations. In other words the compilers 
f the Eg Statutes took the French codes and 
transposed them from tenor to base, forgetting occa- 
sionally, however, that the tenor is usually a hero 


and the base generally a villain and that to trans- 
pose is sometimes more difficult than to create. Be 
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that as it may I doubt whether better results could 
have been obtained under any imaginable circum- 
stances. Admirable schools of law maintained the 
one by the Egyptian Government and the other by 
the French Government have supplied very good 
Egyptian judges and a very fair bar. French law 
has answered admirably to the strain put upon it 
and forty years of jurisprudence have filled in the 
interstices and smoothed off the rough edges of the 
original work. Today this exotic legislation has a 
hold upon the affections of educated Egyptians 
which seems to assure to it a permanent place in 
whatever judicial system evolution or revolution 
may apply in this country. 

These Native Courts have at their apex a Court 
of Cassation and in a descending line, Courts of 
Appeal, Courts of Ist Instance, Summary Courts 
and Cantonal Courts. 

For many years Lord Cromer maintained an 
important leaven of Belgian judges in the Courts of 
First Instance and in the Court of Appeal. He chose 
them himself and picked very good men. In time 
the Belgian Government began to think that it had 
a vested right to these posts. It submitted the 
names of high grade men to fill the “Belgian” va- 
cancies. Lord Cromer resented this transformation 
of a courtesy into a right and ceased naming Bel- 
gians. As a matter of fact they had largely served 
their purpose as they had broken in the new system. 
Their places, and other seats too, were taken by 
Englishmen. But now that the spirit of National- 
ism is sweeping across Egypt there are but two 
Englishmen and one Belgian left in this splendid 
corps of foreigners. And they too have agreed to 
resign not later than April 1, 1927 and to accept 
liberal compensations and handsome pensions for 
doing so. I would be lacking in candor if I did not 
say that we Mixed Court judges envy these lucky 
men who are able to accede to the wishes of Egypt 
and at the same time so materially advance their 
own pecuniary interests. The “compensation” given 
them runs to about £ E, 8,000 ($40,000) cash per 
judge. Their pensions vary from £ E. 720 to 
£ E. 960 per annum depending upon the length of 
their service. In case of death one third of this 
pension goes to their respective widows, if they 
leave no children. One quarter to the widow and 
one quarter to the children if there be issue. The 
boys collect until they are 18; the girls until they 
marry. I have a French friend of some thirty sum- 
mers who is full of exuberant charm and who did 
wonderful work as a Red Cross nurse during the 
war. Her uniform was most becoming to her and I 
once asked her how wounded officers had been able 
to resist such charms, made irresistible in her 
nurse’s garb. She smiled sweetly and said to me, 
“You are an American and married so I shall tell 
you. I have no dot and nobody wants me. I have a 
good pension from the Egyptian Government so I 
want nobody. I have never nursed an American. I 
might change my mind if I did.” 

I have already explained how Suleiman the 
Magnificent allowed the powers of Christendom to 
establish Consular Courts on Ottoman soil. When 
the Mixed or International Tribunals of Egypt were 
created in 1875 the jurisdiction of these Consular 
Courts was somewhat curtailed. The judicial attri- 
butes of Consuls, however, still extend in criminal 
matters generally speaking, to all offences, great or 
small, committed by their nationals. In civil cases 

























































































488 





between their own sub 
interest involved the 
e Mixed Courts. 

rts in Egypt are com- 
Courts (2) provincial Courts and 
t The Local Courts have very 
Provincial Courts sit at Cairo, 
Alexandria and Port Said and are held by the Con- 
sular officers in c of these posts. Their civil 
jurisdiction is limited to s involving Sterling 


matte! 
500. Then there is a Suprem 


consuls can only try causes 
jects. If there is a “foreign” 
case must be tr: ansferred to th 
The British Consular Cot 
posed of (1) local 
(3) a Supreme Cour 
limited powers. The 


harge 


ie Court presided over 


by a professional udge. It sits at Cairo, Alexandria 
and Port Said. 

One has but to attend a session of a British 
Consular Court to be impr -ced with the abiding 


The “Order in 
provides 
eng rlish 


jud Ges 


common sense of the English people. 
Council” which applies to these Tribunals 
that the law there administered shall be 
law, “in so far as circumstances admit.” The 
are enjoined to obs« and enforce every Tré 
able custom existing in the country even should 

override the provisions of English law. In matters 
of marriage and of inher and the like the 
Court is required to apply the particular religious 
law of the concerned. Appeals lie from the 
Provincial Court to the Supreme Court and from 
the Supreme Court to a “fall ourt.” The expres 
sion is not a happy one but it 1s e technical term used 
here to designate the two judges ag have Supreme 
Court powers. From this bic ephalous court an ap 
peal may be taken to the Ju dicial Committee of the 
( i An appeal may however 


‘rve -ason 


itance 


person 


Privy Council in London 
be lodged with the Privy Council without this 
detour. 
The French conduct their Consular Courts on 
elaborate basis The consuls, sit- 


a somewhat less 
ting alone, hear the smé iller civil and criminé il cases 


The Consular bench, properly so called, is presided 
over by the Fren h Consul, assisted by can assess 
ors. One of them, who usu lv writes the judgment, 
‘s almost invariably one ol the Professors of the 
Cairo school of law. Years 0! faithful service and 
a display of erudition, assiduity and impartiality are 


by the be stowal of a red ribbon 
ribbon becomes a 
corations take the place of gy 


the Pout d’. App ol d’/ 


rewarded 
time is prolonged 
rosette. These dé 
or fees. Appeals are heard by 
en Provence. 

| Greeks have a similar judicial 


The Italians and 


usually 


If the 


this 


organization “vine als go respectively to Ancona 
and to Athens 

Our consular jurisdiction 1s more comp ylicated 

Che subject is dealt with bv section 4083 et seq of 

the Revised Statut of the United States It is 

that the Minister and 


there provided in subst ance 
the Consuls of the Unite >d States are vested with the 
to give effect to Ameri 


judicial authority necessary t 
can Capitulatory rights It is set forth that, “This 


and civil matters shall 


criminal 
conformity with the 


‘urisdiction both in 
en forced 


be exercised and 
laws of the — d States.” It is added, however, 
that in all eases where “su h laws are not adapted 


deficies t in hong provisions nec- 
nedies the common law 
dmiralty” shall be ap- 


to the object or are 
essary to furnish suitable ret 
and the law of equity and 

plied. Ifa ppropri te and sufficient remedies are not 
thus avail: ib le the American Minister may “by de 
crees and regulations wl ch shall have the force of 
law, supply defects and deficiencies.” It 
also provided that it is the duty of the Minister and 


is 


such 
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of the Consuls to encourage Co! lises out o 
court. Section 4099 goes so far as to s that “11 
all criminal cases not of a heinous t shall be 
lawful for the parties aggrieved or concé 1 there 

in with the assent of the Minister t ijust and set 
tle the same among themselves niary ¢ 
other considerations.” 

The Consul is the trial judge ar the Minister 
the Appeal Court. No writs lie to t United States 
In China they do. There, we have r own Federa 
Court presided over by a United States judge as 
sisted by a district attorney both ppointed by the 
President. Appeals from the China Court go to the 
Circuit Court of the United Stat 1 the district 
of California. In Egypt, where we have 1 sucl 
organization, our American Minister at Call has 
the last word. Our present Env linary 
is a distinguished surgeon, learned 11 medicine 
Our Cairo consul is a lawyer ve! the law. Ap 
peals in Egypt, therefore, in passing e bencl 
to the other, go from the bar t the perating table 
Morocco and Persia are also ex 1 coun 
tries. During President Hardi stration 
our Minister at Tangiers was Catholic 
Priest and at Teheran a Jewis! Appeals 
therefore, went in those countri¢ sters in 
the popular if not in the diplomatic sense of the 
term. We, in Egypt are very prou f our Repre 
sentative and place implicit confidence 11 his abid 
ing common sense These abt ilties therefore 
while they interest us give us n ( 

The consul may sit alone or may summon to 
sit with him one or more citize! f the United 
States, not exceeding four, at d tal es not 
less than four. Should he sit a ] ecision 1s 
final in criminal cases where the ed does 
not exceed one hundred doll he term of 
prison 60 days. The same rule obtains in civil mat 
ters wees the amount involved le than five 

hundred dollars. In cases where iat sit with 
the (¢ ve each one of them ll enter upon the 
record his judgment and opiniot sion the samé 
but the consul shall give judgment 1 the case 
If the consul and his associate ir the decision 
shall be final in all cases except | offenses 
If any of the associates differ from the cor sul the 
case without further proceedings, togt ther with the 
evidence and opinions, shall be reterré d to the Min- 
ister for his adjudication 

I must hasten to add that during th irteen 
vears of my residence in Egypt s Consulate 
has had, as far as I can recall. but two contested 
civil matters. No criminal cases any importance 
have occurred. Our permanent ony is small 
Quality primes quantity. In winter, however, hun 
dreds flock to Egypt in search of dry air at d wet 
beverages. Some day some th ing may happen and 
these laws will then cease to be mer ly of academi 
interest 

T have often wondered what co! will do 
should one of our Americans who has married a 
foreigner apply to him for a divorce. Under the 
Ellis law marriage does not aut matically confer 
citizenship upon a woman wl S Amer 
can. She must be naturalize 11 rder to become 
one of us To do this residence in the United States 
is requisite. An American ol nist affiliations 
Russian birth, foreign speech at f American citi 

renship recently married an Egyptian womat whi 
Tl tT rlit SI c called 


na 


had a vague claim to Italian 
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hat her husband had 
te She could not speak English but 
nd was prepared to 
but he dissuaded 

e wanted a divorce. “Why,” 
have only been 
thrashes me every 
I must have a divorce. 

an allow her husband to mal- 
to her that for- 
eness wa createst of virtues, reconciliation 
e highest mplishments and her American 
he had not been 

uralized had been married after the Ellis 
WE d. When the poor woman 
ned that is not an American her bruises 
their tive value and became but an inci- 
al « x perience She therefore 

t fil vorce suit. But I am wondering 

it wou een her fate had she done so. 


aCe we 





\ nsul explain¢ 


ensnif{ tionabDie tactor as § 


isdiction in cases be- 
een tv more Americans; once there is a 
re to the Mixed Courts the parties 
st 2 The Mixed Tribunals, however, are denied 
rig! : personal status. A 
ivorce suit within this purview. In 1875 no 
llis law nsidered possible. The impossible 


ago had another 
licate pt before him. It did not, strictly 
stion of substantive law, but 

t was brought about by 
iss interests in Egypt are 
means that Ger- 
Sv nat ; are registered at our Consulate 
ictical purposes, their 


And su some time ag 





representat Now, the Swiss have a law, so I 


adultery an offense 
ishable the Courts. This appears to give the 
oT ty the right to have a procés-verbal 
ng such an infraction. Be that 

y afternoon some years 
pl t member of the Cairo bar wrote a 


letter te thorities somewhat along these lines: 


‘Excellen¢ the Attorney of Mrs. X I have the 
to a your Excellency that her husband 


Y’ will tl ternoon at four o’clock at No—— 


Shari mit adultery with a woman whose 


ume¢ nto me. Mr. ‘Y’ is a Swiss citizen 
cist nsulate General. I 
herefor the honor to request your Excellency 
xcellency’s Cawasses meet my 
at the American Consulate 
neral t end that a procés-verbal may be 
lrawn wy] form establishing the offense in 
juestior [r. ‘Y’ will leave tomorrow for Eur- 
pe and e of his programme for this after- 
I reached me I crave your Excel- 
cy’s ind for the short notice given.” 
Tl gone down to Alexan 
ia for tl k end and his Vice Consul was ina 
uandary this letter reached him. He sent a 
essenge! th an urgent call for me. I hurried to 
» Consu neral and we discussed the matter 
Ve found pv formula and it was this. We had 
request which had been made. 
was desirous of afford- 
le protection to Swiss interests, 
‘wishes of the Swiss Govern- 
raditions. It was not 
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known whether Berne would desire the Consulate 
General to act in the premises nor was it clear 
whether Washington would approve of the United 
States lending its kind offices in a matter of so 
delicate a nature. The case was therefore one call- 
ing for specific instructions both from Switzerland 
and America and therefore if the interested parties 
would make a deposit to cover outgoing and incom- 
ing cables immediate attention would be given the 
matter. Of course, | could not take part in the inter- 
view between the Vice Consul and the lawyer. But 
I did hear the latter’s high pitched tones insisting, 
“but Mr. Vice Consul he leaves tomorrow morning. 
This is our last opportunity to have a procés-verbal. 
No replies can be had from Washington and Berne 
in time to help us.” Our representative held firm 
and the lawyer in leaving said: “I withdraw my let- 
ter. I do not wish to create a diplomatic incident.” 
Before the war Germany and Austria had con- 
sular courts patterned along the general lines of 
those of the other continental nations. By the 
Treaties of peace they surrendered their Capitula- 
tory privileges to England and recognized the Brit- 
ish Protectorate over Egypt. Everything worked 
out admirably until Great Britain abolished her Pro- 
tectorate. This occurred February 28, 1922. A com- 
monplace murder soon brought matter to a crisis. 
One night in the winter of 1922-1923 Alexan- 
dria learned of the brutal murder of Dr. Caram, a 
well known and highly esteemed Syrian of that city. 
He had been killed in his bedroom. His wife, who 
occupied an adjacent room, had known nothing of 
the killing until her maid apprised her of it the 
next morning. Tongues began to wag. Levantines 
are the greatest polyglots in the world. They can 
and do gossip in a dozen or more languages. With 
the Caram murder as their theme they said things 
which were as interesting and spicy as they were 
scandalous and unfair. But weeks passed and the 
murder remained unsolved. Finally newspapers be- 
gan to print a moiety of what had been said. The 
stories which had failed to reach Mrs. Caram’s ears 
met her eyes. I do not know her but everyone who 
does speaks of her in the highest terms. It was sug- 
gested to her that the best way to stop such diabol- 
ical innuendos was to promise a large sum for evi- 
dence which might lead to a discovery of the mur- 
derer. She offered, if I mistake not, a reward of 
some three thousand pounds, about $15,000. I mean 
no disrespect to the Alexandria police when I say 
that their discovery of a clue synchronized with the 
throwing out of this tempting bait. Be that as it 
may it did not take them very long to make an 
arrest, get a confession and obtain proof that the 
murder had been committed by two men, one of 
whom had taken refuge abroad. In due course the 
fugitive was brought back and appealed to the Ger- 
man Legation. The man’s papers were in order and 
showed that he was what he claimed to be. The 
local authorities refused to surrender him to Ger- 
many. Their answer was, “You have no capitula- 
tions. The treaty of Versailles transferred them to 
England. The British have abolished their Protec- 
torate and this means that we have a right to try 
your man and if he be guilty to hang him.” The 
German Minister hurried over to the Residency and 
said to the British High Commissioner: “One of 
my nationals is held under arrest by the Egyptians. 
This is illegal. Your intervention is requested. We 
are perfectly willing to have him tried by your 
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courts because we have confidence in them. Be- 
sides we accepted this at Versailles. We did not 
then agree, however, or have we ever agreed to put 
Germans upon the same basis as Fellaheen.” | am 
told that Lord Allenby said, “You are perfectly 
right. You will have our backing. Now that the 
Protectorate is abolished you are entitled to enjoy 
anew the blessings of your Capitulations.” But the 
Egyptians have refused to yield to this Anglo-Ger- 
man pressure and the prisoner lingers in jail untried 
and unhanged. Some time ago he wrote a letter to 
the Egyptian, British and German authorities pro- 
testing against this inaction and demanding a trial. 
Someone said to him. “Here is the proof which the 
police have of your guilt. You are bound to be exe 
cuted whenever and wherever you are tried. Be 
quiet and thank God that you are a diplomatic inci- 
dent.” He is reported to have answered. “This 
prison life is intolerable. I simply cannot stand it. 
My teeth are falling and my stomach is out of 
order.” Thereupon it was discovered that he had 
pyorrhoea and “gyppy tummie.” The prison phy 
sician cured the latter and an eminent dentist is 
paid by one (or all) of the three governments to 
visit the German prisoner and massage his gums 
once a week. He is now quiet and no one mentions 
his case—and possibly never will unless some other 
German commits another heinous crime. And the 
other man enjoys similar immunity. 

The Russian situation is just as anomalous. Be 
fore the war their consular court had but the nar 
rowest civil and criminal jurisdiction. Practically 
all matters of any importance were tried at Odessa. 
This meant that as soon as the Dardanelles were 
closed Moscovite justice became paralysed. But as 
there were during the early days of the war but 
few Russians in Egypt the question offered but 
little practical interest. When, however, the revolu 
tion drove thousands of them into the Valley of the 
Nile the situation had to be faced. Certain of these 
loyal Royalists had itching palms, others facile pens 
and still others a propensity for maltreating inrio 
cent Egyptians. They had to be tried. The British 
court martial dealt with the malefactors and usually 
acquitted the prisoners—some say because they had 
lingering doubts as to their jurisdiction. Civil cases 
could not be treated in the same way. An elegant 
solution was therefore found. The Russian Czarist 
Minister issued a proclamation somewhat along 
these lines: “I, Alexis Smirnow, Russian Minister 
Plenipotentiary and Envoy Extraordinary in and 
by virtue of the powers inherent in my office do 
hereby create a Russian Consular Court which 
shall sit at Cairo, Alexandria and Port Said. It shall 
be composed of three Russian notables chosen by 
me and all appeals from the decisions of this court 
shall be made te me.” 

sut the Russians had no money to operate their 
courts, and to run their Consulate and Legation 
England deemed it inexpedient that Russians be 
treated as Egyptians and therefore money had to be 
found to support the White Russian authorities of 
Egypt. The Egyptian Treasury was thereupon in- 
duced to pay £ E. 400 ($2,000) per month to main- 
tain Russian dignity in Egypt 

Things drifted along in this way until the Brit- 
ish abolished their Protectorate. Some months 
thereafter the Egyptians suddenly ceased paying 
this monthly stipend and issued a _ proclamation 
abolishing the Russian capitulations. They refused 


















further to take cognizance of the Czarist authority 
established in Egypt but declined to recognize the 
Bolsheviks. 

And then Monsieur Smirnow, the Russian Min 
ister who had drafted the inimitable order creating 
Russian courts in Egypt was knocked down by a 
cyclist and died as an indirect consequence of this 
accident. He was one of the very few genuine Rus 
sians living in Egypt who had any tangible assets. 
He left an estate of some $50,000 and a retinue of 
impoverished heirs. The inevitable happened. An 
appeal to the courts followed. But whither could 
they go. There was no Russian consular court. To 
the Patriarchal Tribunal they could not address 
their grievances because the Russian Church had 
never established any ecclesiastical tribunal in 
Egypt. The Mixed Courts are wrestling with the 
problem and therefore I prefer to say nothing more 
Nature abhors a vacuum. So do litigants 

And this brings me to speak of the Mixed or 
International Tribunals. They were created in 1875 
All of the Capitulatory Powers are represented 
thereon. There are also two Swiss judges now at 
tached to this service. There are three Courts of 
First Instance, one at Cairo, one at Alexandria, and 
one at Mansourah. There is also a Court of Appeals 
at Alexandria. America has one Justice on the Ap 
peal Court and a Judge at Cairo and another at 
Alexandria. The Appeal Court is made up of six 
teen members, divided into three chambers of 5 
members. The President does not sit except on rare 
occasions. His time is taken up with Administrative 
matters. Of these sixteen justices six are Egyptians 
and two of them are assigned to each chamber. In 
Cairo there are 21 judges, 14 of whom are foreign- 
ers and 7 Egyptians. Here, as in the other Tribun- 
als of First Instance, the benches are made up of 
three members, two foreigners and one Egyptian 
The law provides that these proportions of 3 to 2 
and of 2 to 1 shall always be maintained. It adds 
that the presiding judge must also be a foreigner. 
The Judicature Act which created these courts sets 
forth that their jurisdiction applies to all suits be- 
tween foreigners and Egyptians, between foreign 
ers of different nationalities, or between foreigners 
of the same nationality if the action be one affect 
ing real estate. Thus if an American wishes to sue 
an Egyptian or an Englishman or both of them, or 
they or either of them desire to bring action against 
him, the suit is properly filed in the Mixed Courts. 
Should an American have a claim against one or 
several Americans and there be no Egyptian or non- 
American plaintiff or defendant the American Con 
sular Court not the Mixed Tribunals has jurisdic 
tion—provided the case be not one relating to land 
In this latter contingency the Mixed Courts would 
be competent and not the Consul 

Once a case falls within the purview of the 
authority of the Mixed Tribunals it is allotted to 
the chamber which hears that category of cases, re- 
gardless of the nationality of the judges who com 
pose the bench. An amusing incident will illustrate 
my point. Way back in the early days a distin 
guished Civil War veteran was appointed as our 
representative at Alexandria. He had fought for the 
Union and because he had been a good soldier it 
was assumed that he would make a good judge. As 
he positively refused to work no one was able to 


pass upon this interesting question. In those days 
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not able to do so, yet none of the other members of 
the court knows English and you have some in- 
terest in having the entire bench understand you, 
have you not?” 

If during the early years of the Mixed Tribunals 
business was light and there was ample room for 
sterile judges the new courts were most fortunate 
in having in their membership a nucleous of men 
who were jurists of outstanding ability and of tire- 
They established a standard of ex- 

cellence which each succeeding generation has 
sought to emulate. Today our dockets are crowded. 
We have no place for dead timber. Every man 
pulls his oar. : 

Our courts are in many ways a unique institu- 
tion. We have all told some 1500 employees and 
not a stenographer among them. In 1921 our gross 
receipts were £. Eg. 1,121,954; our expenditures for 
salaries, pensions etc £.Eg. 341,192. Our net profit 
turned over to the Egyptian Government amounted 
to £.E. 780,762 or at present exchange roughly 
speaking $3,900,000. I have not before me as | 
write these lines the 1922, 1923, or the 1924 figures, 
but the official budgetary estimate for 1922 was 
£.Eg. 956,885 and for 1923 £.Eg. 980,000 or respec- 
tively approximately $4,750,000 and $4,900,000. 

These staggering figures are due to two primary 
causes (1) we have practically no criminal juris- 
diction and therefore no non-productive business 

2) we have a conveyance and a mortgage office 
annexed to our three Tribunals. No sale or mort- 
gage in Egypt may be invoked against a foreigner 
unless it is registered in the Mixed Courts. I shall 
illustrate my point. Ahmad Muhammad sells a 
piece of land to Moustapha Khalil or mortgages it 
to Costakis Papadopoulos or Abraham Cohen. 
Foreign creditors of Ahmad Muhammad may seize 
the property unless Moustapha Khalil registers his 
purchase or the other men record their mortgage in 
the Mixed Courts. For this service a fee is charged 
predicated upon the purchase price or the amount 
of the loan. 

Sir Maurice Amos, the former Adviser to the 
Egyptian Ministry of Justice, once told me that the 
Mixed Courts were, with the exception of the Ro- 
man Catholic Church, the greatest international 
organization in the world. I think that he is abso- 
lutely right. No human agency is in the same 
category. I trust that Sir Maurice will not be con- 
sidered disrespectful to Catholics for having drawn 
this parallel nor I for having repeated it. It is truly 
inspiring to see how well all of these different judges 
work together. Few of them have anything in 
common except the same high sense of duty. The 
results accomplished speak for themselves. And, to 
my mind, the greatest of these achievements is the 
fact that this foreign organization, for such it is in 
its dominant elements, has won for itself a place in 
the confidence and in the hearts of the Egyptian 
people. When all is said and done this is the most 
beautiful tribute ever paid to any body of men 
anywhere in the world. The present judges are 
proud of this abiding respect and goodwill. They 
do their utmost to continue to merit this trust and 
friendship for they well know that they owe a debt 
of gratitude to the pioneers who blazed the way 
and made the Mixed Courts of Egypt one of the 
greatest if not the greatest creation of the last 
quarter of the nineteenth century. 
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The Legislature 


By J. P.C 


WO recent cases have attracted attention to 
the exercise of the power of the legislature ove! 
schools and to the limitations on that power. 

The first case is the case of Pierce v. Society of the 

Sisters of the Holy Names of Jesus and Mary,’ and 

the second is the trial of John T. Scopes in Ten 

nessee. The first, as a pronouncement of the 
highest court in the land, fixes limits on the powers 
of the legislature; the second, in a court of the first 
instance in Tennessee, if it is sustained, evidences 
the extent to which the legislature can go in co 
trolling the thinking of the next generation. Tl 
two cases illustrate further the two branches of the 
subject which must -arefully distinguished. In 
the first control of education, 
whether in public or was at issu 
in the second there was involved the right of the 
state to prescribe what should be taught in the 
public school by a teacher paid by the state 

The Oregon Act stricken down in the Pierce 

Case required parents to send their children of be- 

tween eight and sixteen years to the public schools 

in the district in which the child resided, * with an 
exception in favor of children taught by 
or private teacher, “if written permission from the 
county superintendent is given,” “such subjects as 
are usually taught in the first eight years in the 
public schools.” The child must also be examined 
every three months either by the county superin 
tendent or a person designated by him, and if the 
child is found not to be properly taught, the parent 
must send the child to public school. ‘he act was 

enforced by a criminal penalty on the parent o1 

guardian who failed to comply. This statute the 

Supreme Court, reversing the Supreme Court ol 

Oregon, held unconstitutional at the request, not 

of parents, but of private schools, on the ground 

that it deprived parents and children of their rights 
to select schools and was an unreasonable inter 
ference with the business and property of private 
schools. The court declared that the state could 
not “standardize its children” by forcing them into 
public schools, and adds: “those who nurture him 
and direct his destiny have the right, coupled with 
the high duty, to recognize and prepare him for 
additional obligations.” 

This does not mean, however, that the state has 
no right to share in the duty to prepare the child to 
says: “No ques 
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be care 
case the general 


private schools, 


a parent 


meet his obligations. The court 
tion is raised power of the 
reasonably to regulate all schools, to inspect, supe! 
vise and examine them, their teachers and pupils: 
to require that all children of proper age attend 
some school, that teachers shall be of good moral 
character and patriotic that certain 
studies plainly essential to good citizenship must 
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be taught, and that nothing be taught which 
manifestly inimical to the public welfare.’ Phe 
child’s education, therefore, is in part subject to the 


control of the state, but that control is subject t 
the authority of the state limited by the 
the parent to select between the public and privat 


schools thus supervised, that which in his opinior 
will best prepare him “to meet his litional obl 
gations.” 

rhe importance of assuring the parent a right 
of choice by maintaining the private schools, 1 
brought into relief by the statute involved in th 
Scopes trial,* which makes it unlawful for a teacher 
in any of the universities, normals and other public 


schools of the state supported in whole or in 
by the public school funds of the state, to teach 
“any theory that denies the divine creatio 

as taught in the Bible and to teacl 
Man has descended from a lower order 
lf the legislature has so complete 
what shall be taught in the publi 
the only way to make it possible for tl 
exercise his right of deciding on th 
preparation of the child for life 





private school 


Another limitation on the right of the legis 
lature to supervise private as well as public schools, 


has been laid down by the Supreme Court in the 
case of Meyer v. Nebraska An act of Nebraska 
forbade any person in any “private, denominational 
parochial, or public school” to teach in any othet 
than the English language, and to teach any other 


language until the pupil has passed the eighth 
gerade. The court held this an interference “plain 
enough” with the constitutional rights of the plain 
tiff in error, a teacher in a private school, for which 
“no adequate reason in time of peace and domestic 
tranquility has been shown.” ‘The court was, how- 
ever, careful to point out that in the case, “no 


challenge has been made of the state’s 


prescribe a curriculum for institutions which it 
supports.” Similar statutes applying to teaching in 
all schools, public and private in lowa, Ohio, and 


Nebraska were held unconstitutional 1 





lowa.' 

Except for the Oregon statute, the compulsory) 
education laws of the states have been limited to 
requiring children to attend either a public or pri 
vate school or be taught privately his right ol 
the state to require that a child be educated has 
never been questioned and it is clear that, so much 
being admitte 1, it follows that the state must have 


‘ 
a reasonable degree of control over the 


to which a child may go to guarantee that shall 
have what the legislature may reasonably considet 
4 Ss Ret 71 
4 1 Tennessee, 1925, passed M 
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that a child in a private school must be taught the 
branches corresponding to those taught a child of 
his age and grade in the public schools. Ohio in- 
directly regulates the schools by regulating the 
parents. It makes it the duty of the parent or 
guardian to secure instruction of children in read- 
ing, spelling, writing, English grammar, geography, 
arithmetic, United States history, American gov 
ernment and citizenship.*° 

The interest which has been lately developed 
in the teaching of Government and the Constitu 
tion has led the legislatures in many states to 
require in both the public and private schools the 
teaching of American history and civics and the 
Constitution. Some states simply provide for in- 
struction in the Constitution in both public and 
private schools.** Rhode Island** makes compul 
sory the teaching of the Constitution in public 
schools and will not approve private schools unde 
the compulsory education law until provision is 
made for equivalent instruction. New Jersey re 
quires that both public and private schools give the 
courses on the Constitution as determined by the 
State Commissioner of Education.” In some states, 
however, the requirement is limited to public 
schools.** Many of the states require that courses 
of study in American history and civics be offered. 
In Arkansas*® this requirement, which applies to 
all schools, is enforced for public schools by pro 
hibiting giving the high school degree unless the 
student has passed his examination in the subject, 
and by authorizing the discharge of teachers or 
officials who fail to make proper provision for the 
course and in the case of private schools by revoca- 
tion of their charter. Nebraska, Oklahoma and 
Kansas** compel all schools to teach these subjects. 
The Ohio Code** makes it the duty of parents to 
secure instruction of children in these branches as 
in other specified branches. New Jersey provides 
for a course in American history and civics in the 
high schools.** New Jersey in 1925 contributes a 
new idea by presenting to every grammar school 
graduate a copy of the Constitutions of the United 
States and New Jersey and the Declaration of Inde- 
pendence.*® Without some sort of a comment the 
value of this book to grammar school graduates 
would seem doubtful. Another means of teaching 
patriotism is contained in Chapter 27 of the Acts 
of General Assembly of Kentucky of 1922 which in 
cludes singing in the curriculum of the public 
schools of the state for opening and closing exer- 
cises .. . “for the purpose of instilling into the 
minds of youth patriotic feeling and a deeper love of 
their country 

Widely scattered states expressly authorize the 
reading of the Bible in the schools. In Tennessee 
teachers in each public school under penalty of 
being discharged must read daily at least ten verses 


Ohio Code, $ 7762 

21 California General Law 1923, Act 7489; Delaware Laws of 
1923, Chap. 188; Kentucky Laws of 1924, Chap. 54; Pennsylvania Laws 
f 23, No. 223 

22 Laws of 1923, Chap. 998 

23. New Jersey Laws of 1923, Chap. 17. Indiana Laws of 1925, 
Chap. 185 and Oklahoma Laws of 1925, Chap. 171 have the same 

vision 

24 23, No. 9; North Carolina 1923, Chap. 49: Massa 





setts, 2; New York Education Law, Section 70! 
5 3, Act 614 

26. Nebraska. Compiled Statutes 1922. Sec. 6508; Oklahoma Com 
led Statutes 1921, Sec. 10638; Kansas Laws of 1925, Chap. 224. 


27 Ohio Code $ 7762 
28. New Jersey Laws of 1919, Chap. 135. Teaching of patriotisn 
See South Dakota Revised Code 1919, Section 7660; New York Fd 


ation Law, Sec. 707; Wyoming Laws of 1925, Chap. 94 
29. New Jersey Laws of 1925, Chap . 
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from the Holy Bible “without comment” and a wide 
acquaintance with the Book is assured by forbid- 
ding the reading of the same chapter more than 
twice during the same session Idaho*! requires 
from twelve to twenty verses to be read each morn 
ing “without comment or interpretation” and in 
case of questions from any pupil the teacher shall, 
without comment, refer the inquirer to his parent 
or guardian. Pennsylvania® requires the daily read- 
ing of the Bible without comment, subject also to 
the penalty of discharge. North Dakota* and 
South Dakota permit the reading of the Bible with- 
out sectarian comment. The North Dakota legis- 
lature records its opinion that the Bible is not a 
sectarian book and must not be excluded from any 
public school. 

The courts have had to deal with this question 
of the Bible in the schools. The Supreme Court in 
California agrees with the legislature of North Da- 
kota that the Bible is not a sectarian book and 
therefore the local board of education is not pre- 
vented from buying Bibles for a school library by 
an act forbidding sectarian in school li- 
braries.** Reading the Bible and even saying the 
Lord’s Prayer has been held not to be a sectarian 
exercise and thus not within the prohibition of sec- 
tarian instruction The note to this case in 20 
American Law Reports, page 1334 and the note in 
5 American Law Reports, page 866 show the gen 
eral consensus of judicial opinion that the Bible 
some courts have held the 


books 


is not sectarian, but 
contrary. 

Teachers even in private schools may be said 
to be carrying out to a certain degree a public 
function much as a member of the Bar has public 
as well as private duties, and the legislatures there- 
fore have a right to some degree of regulation, This 
right is strictly limited, as the Supreme Court has 
shown in the Meyer and Bartels cases, and has been 
very little exercised. Like members of the Bar, 
teachers are in some states required to take an 
oath to support the Constitution.** In Oklahoma* 
no person is eligible to teach in any school, public 
or private, in the state, who teaches or inculcates 
disloyalty to the United States. A number of the 
states require that teachers in public schools must 
be citizens,** and at least one extends this provision 
to any public or private school. 

The states have not been satisfied with the in 
direct control over private schools and private in 
struction which is given them in the laws which 
have been cited. Many establish a direct super 
vision Over private schools. In Massachusetts pri 
vate schools which are accepted by the compulsory 
education law must be approved by the local school 
commissioners, in North Dakota by the county 
superintendent, in South Carolina by the state 
board of education, and, in addition, they are super 
vised by the county school superintendent.*® The 


30. Shannon's Code, Vol. 1, Section 1447a-1 

1 laws of 1925, Ch f 

32. Pennsylvania Statute<, Section 5093 

33 North Dakota Compiled Laws, Section 1388, Vol 1 South 
Dakota Revised Code, Sec. 7659 
See Evans v. Selma School District, 222 Pacific 801, 31 A 
with note. 

See Wilkerson v. Rome, 9 
South Dakota Laws 1921, Chap. 210; 
; Compiled Statutes 1931, Secti 
38 New York Laws 1922, Chap. 315: Tennessee, Baldwin’s Code 
Supp. 1920, Sec. 1449a-19; rt Dakota Laws 1921, Chap. 111 
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Oregon 1921, Chap. 115 


10868a 


29 Nebraska Compiled Statutes S 6456 

40 Massachusetts General 
Compiled Laws 1913, Vol Se 
1922, Sec. 2743 


Laws 1921. Chap. 76 North Dakota 
1342 S th Carolina, Code of Laws, 
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Maine compulsory education law allows as sub 
1 


stitutes for the public schools only “approved pri 
vate schools, or other methods of education ap 
proved by the school committee.”*! Rhode Island* 
also permits young children only to go to approved 
Indiana** requires that the private 


priv ate schools. 
rf the 


schools attended by children within the ages 
compulsory education law, must be open to in 
spection by school officials 

The compulsory education statutes permit edu 
cation of children by private instruction, but the 
power of the legislature to standardize this instruc 
tion is exerted in a number of states. In Kentucky“ 
it must be given in the same branches and subject 
to the same examination as in the case of pupils 
in the city schools. Iowa and Arizona require that 
it must be equivalent to the instruction in public 
schools and that it must be given by 
Missouri also requires that the instruc 
that of the 


competent 
teacher.* 
tion must be substantially equivalent t 
public school and puts on the court the burden of 
determining in a particular case whether the edu 
cation given meets this standard.** In New Jersey“ 
it must be equivalent to the education provided in 
the public schools. In Ohio*® the method of in- 
struction must be approved by the board of educa 
tion and the teacher qualified, in the opinion of the 
superintendent. Massachusetts*® requires approval 
of the teaching by the school committee or the 
superintendent. 

In this review no attempt has been made to 
cover the general education statutes of the states, 
giving power to the school authorities to determine 
the curriculum in public schools or the qualifications 
of teachers. If the legislature can vest such power 
in the school authorities, it could exercise it directly 
and establish a curriculum which in the minds of 
the legislators would contain the proper training 
Yorkers or Cali- 
Tennessee 


for young Tennesseeans or New 
fornians. The courts will have in th 
case an opportunity to express their opinions on 
the limitations of this power to regulate a state 
function and to regulate the duties of state em- 
ployees in the discharge of their functions. The 
act may be held void as indefinite, suggested in a 
recent article in the Journal,” but if it goes to the 
Supreme Court a very interesting question of the 
power of the legislature to act directly or through 
the school authorities in governing the public 
schools, will be presented. The point at issue is 
very different from that involved in the Meyer and 
Bartels cases, where the regulation applied to per- 
sons who were not public officials performing a 
public function. 


41 Revised Statutes 1916, Chap. 16 
42 Compiled Statutes 1923, Sec. 1034 
‘ Burns’ Annotated Code, Supp. 1921, \ Se 6674 
44 Carroll’s Kentucky Statutes 1922, Se: 8 ( 
15. Towa Compiled Code, 1919, Se< 66 \rizor laws 192 
Chap. 143 
16 Miss« Laws of 1919, Sec. 10896 
47 Compiled Statutes, Ist Supp., 1 142 
48. General Code, Vol. II, Sec. 7763 
49. Massachusetts General Laws, 1921, Cha ¢ 
0 American Bar Association Journal, Ju 2 41 Anti 
volution Laws Unconstitutional, by Blewett |! See als Inter 
tional Harvester Co. v. Kentucky, 234 U. S. 21¢ 
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no wrong” is more strongly en- 
ted States than in England or any- 
gh Justice Miller in Langford v. 


EpwiIn M. BorcHarp 


of Law, Yale University 


United States* believed the maxim inapplicable to the 
United States and its states, it has nevertheless been 
rigorously enforced. Notwithstanding the fact that the 
prerogative of non-suability which it purports to em- 
body was purely personal to an absolute monarch, it 
has by a mysterious legal evolution devolved upon the 
democratic American people, said to be the residuary 
of sovereignty in the United States.* The awkward- 
ness of this conclusion is heightened by the fact that 
whereas in England, to prevent the jurisdictional immu 
nity resulting in too gross an injustice, the petition of 
right was devised as a substitute for a formal action 
against the Crown, in the United States no substitute 
except an appeal to the generosity of the legislature 
has in most jurisdictions been afforded. In only a few 
States is judicial relief available. But so powerful an 
influence does the maxim exert upon the courts, that 
even when legislatures have sought to loosen the 
shackles of the doctrine, their efforts have not infre- 
quently been frustrated by narrow interpretations. 
Thus, when the California legislature made an appro- 
priation to pay compensation to an individual injured 
by a tort of prison officials, the statute was held uncon- 
stitutional as a “gift” to a private individual.* Under 
the New York Code of Civil Procedure, the Court of 
Claims® was given jurisdiction “to hear and determine 
a private claim against the state” arising out of certain 
torts of its officers “and the state hereby consents, in all 
such claims, to have its liability determined.”” While 
admitting that the state “must be treated as having 
waived its immunity against action as to all private 
claims,” still, said Justice McLaughlin, speaking for the 
Court of Appeals, it had not waived its substantive 
immunity for the torts of its officers. “Immunity from 
action is one thing. Immunity from liability for the 
torts of its officers and agents is another.”* The Court’s 
construction makes the Act a practical futility, for a 
judgment seems unobtainable—a conclusion which led 
one commentator to infer that the Act was calculated to 
permit the claimant merely “to amuse himself.”"" The 
decision indicates how clearly and precisely the statutes 
will have to be drawn to persuade the courts that the 
101 U. S, 341,348 
3 Vick Wo v. Hopkins (1886) 118 U. S. 356, 6 Sup 
United States v. Lee (1883) 106 U. S. 196.208, 1 Sup. Ct. 251. 
4. Bourn v. Hart (1892) 93 Calif. 321, 28 Pac. 95 
Formerly section 264 of the Code, now Section 12 of the Court 


of Claims Act, as amended by New York Laws, 1920, ch. 482 
N. Y. 405,409,125 


2 (1879) 


Ct. 1064 


t Smith State of New York (1920) 227 
N. E. 841, 842. Hogan and Crane, J . dissented. Cardozo, J. and 
Pound, J. did not sit. This decision overruled a number of decisions 
in lower courts. For other illustrations of narrow construction, see the 
language used in Brown v. State (1928. 8rd Dept.) 198 N. Y. Supp 
773,206 App. Div. 634, and, on the Illinois Act of June 25, 1917, 

Thompson v. State (1921) 4 Ill. Ct. Cl. 26 
7. (1920) 5 Cornell Law Quarterly 340 
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State really intends to waive its substantive immunity “The Dishonesty of Sovereignties’’*® and upot 
in tort. dicta expressing the public’s “deep sen f the 

The doctrine of State immunity in tort survives tice of Governments.”*? Far from promoting the dig 
by virtue of its antiquity alon It rests upon a his nity, honor or practical functioning of 1 State, tl 


torical errot - and it is neither s t ust nor responsive refusal to submit to the rules of law a those prin 
to the demands of modern social engineering [he ciples of justice which are enforced against other co1 
maxim that “the King can do no wrong” originally tracting and employing corporations ! 

meant that the King was not p ved to do wrong; and resentmen In matters of contr 
not that he was incapable of doing wrong. If his acts ernment and individual, the federal ‘ eTeSS as ¢ 


were against the law, they were injuriae (wrongs). But aS 1855 opened its courts to suit, and over ced 





Blackstone and Coke, misled by Bracton’s ambiguou alleged indignity ; though a breach of ract sec 
language and relying upon the | n disability to sue less a “wrong” than a tort. Inasmuch as monarch 


rity | na ne tse I ' ; 4 tfetters 


the King in damages, construed the maxim to mean ‘furope has long since detached it 
that he was incapable of d ing wrong.* Hence naturally oft the doctrine of state immunity In t [ ma be 
the injured individual 

him, or against the State which he personified, though persuaded to adopt the same enlightened vi 
historically the conclusion as to infallibility followed he doctrine is not only an historical anachronism 


no legal redress against hoped that the democratic United Sta may soon De 








rather than preceded non-suabilit The facts that the Dut, under ir present rules, works g1 injustice t 

conditions which gave the doctrine its birth and that the all parties concerned and manifests an inefficient public 
theory of absolutism which kept it alive never prevailed policy. The non-responsibility of tl ying Stat 

in the United States have not rved to weaken its con accompani¢ l the theoretical r S| t f the 
trolling influence On the authority of Bodin and mistaken or wrongdoing subo1 e—th 

Hobbes, that the King, as the maker of the law, must /imit of the vaunted “rule of law to the 
necessarily be above the law, tl ed States Supreme Victim of the injury, to the subordina ri rem 
Court maintains the doctrine to this day in its pristine ployee and to the community. If 1 rpa ub 
vigor,* though it involves the substitution of ‘people’ ordinate employee is alone responsibl iw, the risk 
or “state” for the “King,” and makes no allowance: of accepting public employment is u rdensome 
for the distinction made by political science between upon all excepting the finan ially int and the 


“State” and “Government.” This was not always the detriment to the public service 1 rea mall pay 
view of the Supreme Court Prior to the Eleventh with large risks induces a fear to enfo1 
Amendment, that court saw no incompatibility between s at the same time obvious that the alleged remedy of 
suability and sovereignty. Chief Justice lav in Chis the injured citizen will 1 


2 : . 1] rr a' } + “ar ‘ . _ 1 
holm v. Georgia saw no sound distinction between a LUSOTY . health ofhcer, for exan \ good 
suit against the 40,000 inhabitants of Philadelphia, a faith believe horse to have gla nd 


possibility universally admitted, and a suit against the thereupon orders it shot may, on tl 
50,000 inhabitants of Delaware. It was only later that JUTy that he w | 
courts began to develop various rationalizations seeking 
to justify the non-suability or immunity of the Stat 





that the King (State) cannot is 1 writ to himself :42. successor t eagues will proba me 

that there is an inconsistency in the idea of suprem« such ungrate risks and may pre et the com 

executive power and subjection to suit;'* that a state munity at large run the danger of infectio1 Nor is it 

or union would suffer an indignity in being compelled 405 defense to the subordinate de 

to submit to a judgment and execution ;"* that it would orders of a superior, even the hig e officer 

embarrass the state in the performance of its duties to if the order proves for any reason 1 en illegal 

subject it to suit at the will of individuals and to sub Only a few legislatures seem to hav ealized that such . 

mit the control of its instrument ind means of carrv cases exemplify defective social eng ring, and have ' 

ing on the government and its money and other proj been willing to placé the risk of official stake or 

erty to judicial tribunals ;** that states should not b negligence on the employing commut vhere it prob 

coerced to pay debts which for various reasons thev al ly bel ngs, al 1 not on the in} red 1! rm staken 

might not be willing to pa Chief Justice Marshall or negligent officer alone his the rule it 

in Cohens v. Virginia saga islv pointed out that the several of our states in matters of | ealth admin 

protest of several f the sta ivainst the decision in istration al is the rule recenti i { ( ngress 

Chisholm v. Georgia. which led to the Eleventh Amend for injure lone by public vessels, a to $1,000 

ment forbidding suit against a state in the federal damages, in all departments of the f | government 4 

courts, was induced not by : pprehension that the for negligent injuries to propert é tries of , , 

dignity of the State would be sraded by compulsory monarchical and republican cont t irope have 

appearance in the 5s, | | he ictical fear that long lt th. ihe 

they might be « led t their debts. So we nglat \ Ol ( f em : 
. iV Its 
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volves legal liability in accordance with well-established 
rules of law affords ground for the hope that progress 
may be made by showing that the conception of “public 
utilities” may properly be enlarged to include other 
public services, such as the administration of the fire 
and health departments. On the continent, this devel- 
opment is discoverable in the continual broadening of 
the conception of “administrative” as distinguished 
from “governmental” or “sovereign” services. It is be 
lieved that public opinion in the United States will 
readily support a similar broadening of the concept of 
“administration” as distinguished from “legislation” or 
policy making, and the application of the rules of 
respondeat superior to functions falling within the for- 
mer group. The fact that the Anglo-American system 
is not impervious to considerations of social justice in 
imposing upon the community the risk and burden of 
certain types of loss and injury falling upon innocent 
individuals is evidenced by the statutes imposing upon 
cities or counties liability without fault for losses sus- 
tained through mob violence.*® This advanced posi- 
tion of an insurer gives promise that the more modest 
conception of respondeat superior in tort cases will find 
a permanent place in our public law. 


II 


he federal Government has to a limited extent 
opened the door to suit against itself, beginning with 
contract cases, and since 1922, in tort cases up to 
$1,000, though relief in these latter cases is adminis- 
trative only. Although the Constitution provides that 
“private property” shall not “be taken for public use 
without just compensation,” there was down to 1855 no 
judicial means of making the requirement effective 
Claimants were compelled to adjure Congress to redress 
their grievances. The defects of this system, both for 
the claimant and for the members of Congress, led to 
the establishment of the Court of Claims, with juris 
diction in claims founded upon a “law of Congress, or 
upon any regulations of an executive department, or 
upon any contract, express or implied.” To this there 
were added, by the Tucker Act of 1887, claims founded 
“upon the Constitution of the United States,” a clause 
which has been construed into meaninglessness, and 
claims “for damages, liquidated or unliquidated, in 
cases not sounding in tort.” 

These jurisdictional clauses have been construed 
most strictly against the claimant. The owner of prop- 
erty taken by Government officers for public use must 
prove that it was “taken” under an express or implied 
promise to pay for it. And a promise to pay will not 
easily be “implied.” Impressed by the inhibition 
against claims “sounding in tort” and by the traditional 
view that the government’s consent to be sued is to be 
construed as narrowly as possible, the Supreme Court 
has given an exceedingly technical construction to the 
terms “taking” and “implied contract” and a very wide 
interpretation to the clause “sounding in tort.”*° Thus 
the physical act of “taking” must so greatly interfere 
with the private use that the injury and deprivation are 
permanent and substantial and not merely temporary 
or consequential, and therefore tortious. There must 
an intent to take. Thus, a denial or questioning of 
the owner’s right to the property—except in patent 
cases under statute—by the Government's assertion of 
an adverse claim or the denial of an intent to pay, will 
defeat recovery, for the taking is then tortious. The 
more flagrant and unjustifiable the Governme::t’s act, 


wv. Sturges (1911) 222 U. S. 313, 323, 32 Sup. Ct. 92 


4 Yale Law Journal 28, 30 et seq. 
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the less becomes its liability, hardly a commendable 
principle of law. Moreover, the circumstances must 
not negative the owner’s open or tacit acquiescence, 
otherwise the plaintiff will defeat that consensual rela- 
tion which is supposed to underlie the implied contract 

implied in fact rather than in law. Mere evidence of 
Governmental enrichment is insufficient to raise the 
implication of payment; a quasi-contractual obligation 
will not be recognized, unless, as in tort cases, covered 
by a special Act of Congress ad hoc conferring juris- 
diction. A few such Acts have been passed. There are 
many other legal hurdles placed by judicial construc 
tion in the way of claimants. Unless a claimant is for- 
tunate enough to be able to climb them all, he is likely 
to find his claim dismissed as “sounding in tort.” 

In recent years, the force of circumstances has in 
duced a growing disposition on the part of Congress to 
authorize suit in tort against the United States or to 
provide administrative machinery for the determination 
of legal responsibility under customary rules of law 
In 1910, suits for patent infringement were permitted.** 
Since 1900, special statutes have been passed with in 
creasing frequency, either appropriating funds, after 
committee investigation, to compensate for tort injuries 
of various kinds or else referring such claims to the 
Court of Claims or United States District Courts for 
determination and judgment. A federal “employer’s 
liability Act” has been passed, establishing an Em- 
ployees Compensation Commission to provide compen- 
sation for disability or death of an employee “resulting 
from a personal injury sustained while in the perform- 
ance of duty.’’** In taking over the railroads and cer- 
tain collateral services during the war, with the curious 
exception of the telegraph system,** and in establishing 
a Shipping Board for the operation of merchant ships, 
the Government placed itself in respect of legal respon- 
sibility in the position of a private operator.“* On 
March 3, 1925, a comprehensive Suits in Admiralty Act 
was passed** authorizing suits against the United States 
in the federal district courts for damage caused by and 
salvage services rendered to public vessels of the United 
States, thus materially extending the scope of the Act 
of March 9, 1920, relating to publicly owned merchant 
vessels. In the operation of its warships, the United 
States thus waives its sovereign immunity from suit 
and responsibility, retaining merely those privileges as 
to limitation of liability possessed by shipowners and 
operators generally. This step marks an epoch in 
American public law. The members of Congress, who, 
like Mr. Underhill, the probable Chairman of the House 
Claims Committee in the next Congress and Senator 
Bayard of the Senate Claims Committee, aided in its 
passage, performed a useful public service in bringing 
the law of the United States in this respect into har- 
mony with that of most of the maritime nations 

Congress has passed a number of statutes, mainly 
since the war, conferring a limited administrative juris- 
diction on the heads of the various executive depart- 
ments to settle claims for tort injuries arising in their 
departments. Even prior to the general Act of Decem- 
ber 28, 1922, conferring power on the head of each 
executive department and independent establishment to 
settle claims for “damages to or loss of privately owned 
property” not over $1,000, “caused by the negligence 


of any officer or employee of the Government acting 


31 Act of Tune 25, 1910, 36 Stat 851 


32 Act of Sept 1918. ch. 458 Stat L. 742 
338 Western Union graph Poston 1921 6 I Ss 
662, 41 Sup. Ct. 598 
24 Act of March 21, 1918 rily Act of Sept 191¢ 
Stat. L. 728) sec. 9: Act of March 192 41 Stat. TI 2 
4 Act of March 3, 1925, Pr , 16, 68th Congres 
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within the scope of his employment,’** numerous Acts 
had been passed conferring on the heads of certain de 
partments, mainly War, Navy and Post-Office, a limite 
power to settle tort claims.*7 Some of the provisions 
of these Acts, renewed in annual deficiency appropria 
tions or otherwise, extend the scope of the Act of De 
cember 28, 1922, to personal and/or dis 
pense with proof of negligence.” 


injuries 


The Act of December 28, 1922, has worked well 
Altogether, up to March 4, 1925, there have been settle: 
under it and appropriations made for 1242 claim 


amounting to $135,281.30. This sum may be divide 
as follows: 


Number of 


Department Appropriated Claims 
Agriculture $ 3,259.77 13 
Commerce ; 2,006.40 13 
Interior ; j : 612.85 
Labor .. ° wa 1,094.42 4 
a Bee seo : weeeees 67,610.84 191 
Post Office .. wedi 47,52 { 966 
Treasury . ay 1,287.14 9 
eS ; ; 10,327.33 21 
Veterans Bureau 1,559.21 24 

Totals : = , .$135,281.30 1,242 


Inasmuch as a considerable number of the claims arose 
out of the loss of baggage of army and other officers 
and their families, transported at government expense, 
a bill was introduced in the last Congress, H R 12445, 
February 28, 1925, to take such claims out of the Act 
of December 28, 1922. 


ITT. 


The partial and limited relief thus afforded to 
claimants in certain tort cases, manifests a recoznition 
of the principle that the Government should admit its 
legal responsibility for the negligence or wrongful acts 
or omissions of its employees acting within the scope 
of their employment. But the many tort claims, in 
excess of $1,000, are equally entitled to consideration 
Unable to present them to the executive departments 
or the courts, the claimants have simply these 
claims upon the Government through political and not 
legal channels. The history of claims against the 
United States presents a picture of the gradual trans- 
fer of claims by Congress from the political to legal 
channels—first in contract cases, then in small tort and 
special types of tort claims, like patent and admiralty. 
Now there remains in the political channel that large 
class of general tort claims exceeding $1,000 in amount 
arising out of negligence or wrongful act or omission: 
and there is no sound reason why they should 
not be transferred to the legal channel and subjected 
to judicial review according to the well re cognized prin- 
ciple of re spondeat superior. 

The claims pressed upon the Claims Committees 
since 1922 have been so numerous as to overwhelm the 
Committees. The result has been that the claims have 


pressed 


also 








36 Act of December 28, 1922, ch 7,42 S He 

87. See, for example, Act of October 6, 19 40 Stat. I 89; Act 
of March 29, 1918, 40 Stat. I 499; Act \ 24, 1912 Mat 
L. 586; Act f Oct. 6, 1917, 40 Stat. I 4 March 4, 1921, 
41 Stat. L. 1436; Act of June 16, 1921, 42 S June 7 
1924, ch 91, 43 Stat. I 483 and Public N ‘ 6-7. 68 Cone 
Veterans Act of June 1924, 43 Stat. I \ May 28, 1924, 
43 Stat. L. 199; Act of June 7, 1924, 43 Sta ‘ 

38 Thus, the Post Office Act of J 42 Stat. L. ¢ 
covers damage to “persons or property” not $50 which the Post 
master General finds “to be a proper cl e ag { States.” 
[he War Department Act of June 7, 1924, 43 St 483, and of 1925 
Public No. 413, pp. € 68th Cong., for damage t r loss of private prop- 
erty “incident to the training, practice, oper: I naintenance of the 
Army” makes ion of negligence 1 r the ' sions for 
damage by ; the Secretaries of War and f the Navy are 
authorized to settle claims for damage ! t exceeding $250, 
and the Secretary of War, strangely, als f njur to persons not 
exceeding $250 Act of May 24, 1924, 43 Stat. I »; Act Tune 7 
1924, 4 Stat. I 492 
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lequate consideration or their treat- 
upon the exigencies and accidents 
ther than legal. This is a recog- 
, to the claimants, to the Com- 
he Government. In the last Congress 

re presented to the House Commit- 
he printing bill of the Claims Com- 
bills, hearings and 
printing bill of the 
of which private claims 


ISTICE 


ind Senate for 
ut $38.000 Che 
vate bills, 
part was, for the ten years 1912- 
$500,000. Membership on the 
ns has become a nearly intolerable 
number of claims sub- 
e of the realization that careful judi- 
the claims is for the most part 
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the Claims Committees and other 
numerous occasions 
from the unsatisfactory burden of 
lividual claims by special legislation, 
the passage of a general Act by which 
out of the negligence or wrongful 

f employees of the Government may 
ome sort of judicial review, where 
ve weighed on evidence adequately 
ith full opportunity of the Govern- 
Under present methods, even after 

n Claims have approved a claim, it 
uuntlet of full debate in House and 
ult is not only highly uncertain, but 
dealing with private claims is in- 
unnecessary expense to the Govern- 
from general legislation valuable time. 
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rhill of Massachusetts, Senator Bayard 
{1 Mr. Helmus, the efficient Clerk of 
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ing plan of such a bill might divide 
olving negligence and wrongful act or 
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claims, and confer jurisdiction on ap- 
° agencies, administrative or judicial. 
fact that the courts are now crowded 
iy be thought advisable to leave minor 
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letermined and settled administratively, 


In this respect, 
granted by the existing Act of Decem- 
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appropriation, and perhaps to judicial review for errors 
of law. 

Claims above $2,000 should be brought in the 
courts—from $2,000 to $10,000 in the district courts 
or Court of Claims, above $10,000 in the Court of 
Claims. -Judgments for personal injuries or death 
might be limited to a maximum of $10,000. In the 
case of claims exceeding $2,000, authority should be 
given the Comptroller General and Attorney General 
jointly to offer compromise settlements, following in 
this respect the Suits in Admiralty Act of March 3, 
1925 

It does not seem improper for Congress to create 
an administrative court under the authority of the 
Comptroller General for the determination of claims 
not over $2,000 in amount. It may be desirable to 
confer upon the courts a power of review from the 
Comptroller General for errors of law. The sugges- 
tion would result in taking from the heads of the 
executive departments and independent establishments 
their existing power to make final allowances and in- 
stead to prepare a record of the facts under rules and 
regulations to be established by the Comptroller Gen 
eral and to accompany the record with the depart- 
mental recommendation. Possibly the Comptroller 
General should provide for hearings. It may be sug- 
gested that the power of the Comptroller General to 
pass finally on claims would, if there were no appeal 
from his determination, give to claimants under $2,000 
a less effective remedy than have claimants over $2,000. 
Should this view prevail if may result in a provision 
for judicial review of the Comptroller General's de- 
cisions, although this would have the disadvantageous 
result of overburdening the courts, an effect which 
should be avoided. Possibly a review from the Comp- 
troller General to the United States Commissioners 
in the various districts may seem advisable. 

Concentration of final determination in the hands 
of the Comptroller General, who has a Claims Section 
attached to his bureau, would insure uniformity of 
practice. Provision should be made for “compensatory 
damages” and not merely, as the Comptroller General 
has ruled under the existing statutes in the limited 
number of personal injury claims, reimbursement for 
medical bills contracted. In the case of a lost eye this 
is not adequate compensation or compensatory of the 
damage suffered. The Comptroller General in the 
case of the annual deficiency appropriations now made 
on behalf of the Post Office, War and Navy Depart- 
ments, exercises a certain revisory power before any 
claim is paid out of the appropriations made. In the 
Act of December 28, 1922, however, under which Con- 
gress only appropriates after a finding of governmental 
responsibility, the Comptroller General has no revisory 
powers. Even if the Comptroller General in the sug- 
gested statute were to be given final judicial authority 
in cases under $2,000, Congress would, of course, still 
retain its power of control over the final appropriation, 
though doubtless such appropriation would auto- 
matically follow decisions imposing responsibility upon 
the government. Probably a short statute of limita- 
tions, such as two years, is desirable. 

Section 24, paragraph 20, of the Judicial Code 
now confers concurrent jurisdiction on the Court of 
Claims and the District courts in contract cases up to 
$10,000. The procedure is before a court sitting with- 
out a jury. It seems appropriate to adopt the same 
provisions in the proposed tort statute. Possibly pro- 
vision should be made for enabling a non-resident to 
appoint an attorney in fact in the United States to 
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prosecute his claim. This might be useful in enabling 
the Department of State to refer to the courts claim 
their claims diplomatically 


ants who now prosecute 
the United States in tort 


The existing non-suability of 
has made practically every tort claim of a foreigne! 
a diplomatic claim; nor has the | nited States been 
able to escape its international responsibility in tort 
merely because it can not be judicially sued in tort 
The ability to sue the United States in such cases 
would greatly relieve the Department of State from 
the pressure of diplomatic claims, for only when jus 
tice has been denied in the courts, which would doubt 
less be rare, will the claimant be in a position to press 
his claim diplomatically 

In view of the special nature of the relief granted 
and the expense and procedural difficulties of jury trial 
and in view also of the possible leniency of juries 
against the government, it would seem appropriate to 
eliminate the jury from claims of this character. 

Suits for more than $10,000, which would be fot 
property damages only, would have to be brought in 
the Court of Claims, from which appeal to the Su- 
preme Court would henceforth lie on certiorari only 
In an amount of this importance it would seem proper 
that the claimant take the trouble of proceeding to 
Washington or of appointing an attorney there. The 
Court of Claims having a limited jurisdiction has be 
come expert in this branch of the law. By enlarging 
cover certain cases in tort special 


its jurisdiction t 
acts of Congress conferring jurisdiction would for the 
most part become unnecessary. The court has proverb 
ially leaned against the claimant and it seems hkely that 
judgments under the proposed statute would be re- 
stricted to the narrowest limits consistent with justice 
The existing procedure of the Court of Claims in con 
tract cases might well be adopted in tort cases. In 
death claims the benefit of any award or judgment 
should go to the family and not to creditors 

It would probably be necessary to exclude from 
the benefits of the proposed Act certain classes of 


claims ; for example soldiers sailors or marines tort 


disability or death incurred in the line of duty; em 


nited States for disability or death 


ployees of the | 

under the same circumstances, this class now being 
covered by the Employees Compensation Act; torts 
for which an action lies under the Suits in Admiralty 
Acts of March 9, 1920, and March 3, 1925, and postal 
losses, for which special protection by registry and in 
surance is afforded under existing postal acts. It may 
be advisable to ext 





I exceptions to cove! 
special types ¢ activities 
The Act ought to provide for a limitation of a 


tornevs’ fees. The determination of the fee might b 
left either to the Comptroller General or to the courts 
within their respective jurisdictions or Congress might 
establish either a definite percentage or fix a maximum 
beyond which the Comptroll 
could not gO 

Full provision sh uld be made to enable the United 


General or the courts 


States to reimburse itself from responsible officers fot 
payments or judgments incurred through their neg 
ligence or wrongful acts. By making the United States 
responsible for the torts of its agents, the agent should 
not be relieved of responsibility The luckless indi 
vidual injured would henceforth be enabled to look 
to the responsible principal, the Government, and the 
Government would look to the officer for reimburse 


1,1 


whenever this was deemed useful in the public 





ment 
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interest Such 


ciency. 
If the claima 
any one else for 


to assign his rem 


amount paid by the United States. 5! 


ant already have 


NAL 


regress 


would 


nt carries insurance t 
his injury, he shou compelle 
edies to the United St up to the 


received compensat ' prior t 





payment of the award or judgment t ( 
States, such compensation should be t 
Government from any award or judgment it may pa 
No insurance company under its rights of subrogation 
should be permitted to appear as a clai t against the 
United States 
Conclusion 

Surely a community that has th il vision t 

charge upon itself the full risk of a dete is 
agrant 


tration of its police protective service 


1 


cases, like mx 


and liability with 
’ 


necessary social sense 


wrongful or ne; 
inflicting loss u 


y 


1) 


munity or strange 
sion upon a theory of respond 


b violence, even to the point of insurance 


out fault, cannot be in the 

to assume responsibility for the 
ligent official acts of 1 vn agents 
in individual membe f the com 


rs. Whether we r t nelu 


a theory of community assumptio1 t tion 
of risk for accidents and negligence the public serv 
ice. we should not be perverse in insist ipon our de 
fective social engineering in the fac ce 
of most other civilized countries hat 
has been able to appreciate the sound licy and 
eficiency of workmen’s compensatio! leg yn 
should not fail to meet the more m t requirements 
of the universally accepted and elementary principle 
of the employer's responsibility for t t f his 
servants within the scope of their « uthority 
[hat these are public servants and the employing I 
poration the community itself should ike ni ffer 
ence Che officer will not be reli | fi hiabuilit 
to the community for his wrongs t the vidual 
victim will no longer seek his compensation s lely at 
the hands of a subordinate office mmunity 
will gain by promoting respect among Its members for 
its fairness and justice and, inst ( yr upon 
antiquated formulas to escape lia meet 
the exigencies of modern organized scharging 
what the rest of the world recogniz 1 just obliga 


won 


Amendments to State Constitutions 1923-24 


During the 


~ 


years 


1923 and 1924, 214 amend 


ments to state constitutions wert to the 
electors. 20 in 1923 and 194 in 1924 Phe tter in 
cludes the attempt at substant ! $101 f the 
Missouri constitution in th ct yf 
February 26, 1924. Of these amet ents, 99 were 
approved and 115 failed. Eight of the proposal 
were submitted by petition u1 the 
remainder being referred aite1 lative action 
There were twenty nine ts 
awalting action ¢ f the 1925 le lat Of these 
eight were 1! Pennsylvania ly pos 
als to call constitutional c ted 
by substantial mayorities shire 
Pennsylvania, South Dakota at Tent \ sim 
ilar proposal in Virginia, 1922 : helm 
ingly defeated r} In } 





oh amie AP ¢ 









2 NR dial 


1 int lena it oN. 


Sedan wx 





















% c ~ 
] 
1erk 

= 
‘ <a 
} | 
e had 
I 
{ { 4 
‘ Q 
( as 
19 
{ 
( 
> ~ 
, 
¢ iawv 
1894 
( 
fe 4 
CSE 
‘ 
] 
DET 
of 
f 
‘ 
| 
hie 
I 
e in { 
» 
i 
‘ ‘ 
Yr: 
ess 
‘ 

; 

' 

' 

t 

' 

7 

STé 
; 
{ 
; 
' 


to Tat ‘ 
9 ne brought within the 
upon his life 
sé 
the 
the 
\ 
it 
) 
é 
, 
4 t 
ere 
es 
ng of 
e mat 
+1 
+t 
é 
ec 
ell unger days Galesburg 
ed their foundation in what was 
n circumstances and 
g whom he grew up fostered, by 
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’ ghout his life \ nat- 
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est thi ( inted page has stored 
use f the past was wide and 
re marked was the intensity of his 
ch he w from his earliest 
in later life a finished exponent 
easy gracefulness in which words 
ke-up of resounding sentences, 
rate expression of thoughts well 
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EDGAR ADDISON BANCROFT 


it his post of duty 
SO sharply recent 





spirit, the spirit which to those who feel it, preserves 
the equitable fairness which underlies it and makes its 
administration keep pace with the advancement of our 
His work as an advocate was 
dominated by this spirit. 
\nd in this work his 
marked ability as a speaker 
made him notably effec- 
tive, not in covering the 
weaknesses of a case with 
an attractive camouflage, 
but in fitting together with 
logical exactness the parts 
whose united _ effect 
showed its strength. He 
fought with the rapier, 
not with the bludgeon; 
and thus he ever kept 
himself upon a_ plane 
where those who regard 
the bludgeon as_ the 
weapon of forensic war- 
fare, could only beat, with 
ineffective fury, at his 
superiority 
He was usefully ac 

tive in all the lines of ef- 
fort in which a lawyer's 
training enables him to be 
of special service He 
worked zealously in all the 
three great Bar Associa- 
tions of which he was an 
honored member. Pending 
legislation, with which he 
kept himself familiar, re- 
ceived his earnest support 
or Opposition, according 


conception ot justice 


EDGAR ADDISON BANCROFT to his judgment of its 


1857-1925 


merit. 

Throughout his sixty- 
seven years of life, he preserved a sort of boyishness 
of spirit, which, with his keen sense of humor, gave a 
pleasant gracefulness to the dignity of his years, and 
endeared him to all his friends, and no one was too 
young or too old to enjoy his friendship. 

The quality of his nature which, perhaps, came 
out most notably, because so effectively, in the end was 
his broad humanitarianism. Enthusiastically patriotic 
in his love of his own country, and jealous in main- 
taining its rights and its true dignity, he felt that 
there was a brotherhood of man which was not limited 
by boundary lines or racial distinctions. And while all 
the experiences and activities of his life seem, in retro- 
spect, to have been specially fitting him for the post at 
which he died, his wonderfully sympathetic nature made 
upon the Japanese a deep impression of true sincerity 
which we may well hope will not soon be effaced 

The acceptance of the appointment as Ambassador 
to Japan involved no small sacrifice, and, as he well 
knew, a certain element of risk to his health. But, 
as it did, entirely unsought and as a great sur 
prise, he regarded it as a call of duty. When the posi- 
tion was offered to him he said to the writer, “All my 
life I have been telling other men what they ought to 
do. Now I have to tell myself what I ought to do; 
and I can decide in twenty minutes as well as in a 
month.” 

And he decided 


coming 
I 


Horace Kent TENNEY. 



















































CURRENT LEGAL LITERATURE 


A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Mentio: 
of Interesting and Significant Contributions Appearing in the Current 
Legal Periodicals 


Among Recent Books 


HISTORY OF ENGLISH LAW, by W. 5S. 
A Holdsworth. Volume 6. Boston: Little, 


Brown and Company, 1924. There is a “gulf 
between Cromwell and Jefferson,” and the crossing 
of that gulf is “the supreme achievement of English- 
men, and their bequest to the nations.” How, all 
this came about is the most glorious chapter in the 
long and splendid history of English law. Few 
stories in the whole history of mankind, without 
reservation of time or place, can compete with this, 
in sheer thrilling interest. 

We may remind readers with what admirable 
clearness Holdsworth showed in his earlier volumes 
that the common law was not of immemorial antiq- 
uity, but began to take form about a century after 
the Norman Conquest, as a strong central authority 
gradually composed the conflicts between the var- 
ious local courts and local bodies of customary law. 
The instrument employed by the kings in this stand- 
ardizing and unifying process was the king’s court, 
whose officers supervised local courts and local off- 
cials, doing work which for long was more adminis- 
trative than judicial, as the word “court” only a 
considerable time afterwards became specialized. 
We are still familiar with the old general use of the 
term,—in monarchies of course, but also in the 
“general court” of Massachusetts, which is a legis 
lature, not a court of law. The king’s court in time 
displaced all other jurisdictions, and preserved 
order, enforced revenue and other laws, and kept 
all local officials up in their work; and the law 
which it administered was the common law. 

The Wars of the Roses broke up the arrange- 
ments for the orderly governing of things in Eng- 
land, and stability again came to be the supreme 
need. The strong Tudor dynasty supplied the need; 
order was restored; the powerful were kept within 
bounds; and the government of the country was 
efficiently carried on. The instruments employed 
were again judicial in form,—the king’s council and 
the star chamber. Both worked well at first, and 
the general results were good, but the common law 
was in eclipse. 

When James I came to the throne he carefully 
considered the political situation, and he adopted 
a policy which he must have thought certain to suc- 
ceed. We think of the scheme now as hopelessly 
behind the times, but more than a century after 
wards it was put into effect in Prussia with great 
and ever-increasing success, and the end there did 
not come until 1918. It had never been necessary 
to determine where sovereignty resided in the 
English state, and little thought had been given to 
the question. Englishmen quite approved of the 
Tudors, and James had no reason to suspect that 
any such sentiment as “Give me liberty or give me 


death” would ever determine the ultimate action « 
Englishmen on a political question, least of all o1 
the doctrine of absolute monarchy, which just the 
represented the most advanced theory of the gover: 
ing of states. Englishmen loved the law, and thers 
for: would not resfst lawful authority. The seven 
teenth century was spent in establishing the con 
trary doctrine, and finally it became known that “te 
him (the Englishman) law is not so much the sym 
bol of authority as the expression of freedom.” 

In this long struggle the men of the common 
law bore a decisive part. There were doubtful mo 
ments; an abler dynasty might have prevailed, and 
government of the people, by the people and for th 
people might have perished from the earth. But it 
was ordained otherwise. Elizabeth had carried the 
prerogative very high. Before her death, people were 
already becoming restive, and during the course 
of James I’s reign the issue was clearly defined, 
along modern lines. An English court of law, in 
1921, could say: “Those powers which the executive 
exercises without parliamentary authority are com- 
prised under the comprehensive term of the prerog 
ative. Where, however, parliament has intervened 
and has provided by statute for powers, previously 
within the prerogative, being exercised in a particu 
lar manner and subject to the limitations and pro 
visions in the statute, they can only be so exercised 
Otherwise, what use would there be in imposing 
limitations, if the crown could at its pleasure dis- 
regard them and fall back on prerogative?” This is 
in the very manner of Coke’s last and boldest speech 
in Parliament. Such talk was perilous under the 
Stuarts, but it went on. The prerogative was at last 
put in the place where it belonged, and the suprem 
acy of parliament was established, with the aid of 
the common lawyers. 

The Commonwealth, with its total disregard of 
liberty and law, could not be endured, and the law- 
yers tended again to the side of the crown; but 
James II, being a Stuart, in a brief time made it 
impossible for any honest lawyer to support him, 
on constitutional or other grounds. The conserva- 
tives in church and state were royalists, and lawyers 
abhor revolution; but the lives of the best of them, 
in all ages, have been lived in the service of liberty, 
and inevitable fate made English lawyers Whigs. 
Old Serjeant Maynard loved the year-books, wrote 
reports, and was a greater pleader even than Saun- 
ders himself. He was a member of Charles I’s first 
parliament, Oliver Cromwell’s parliament of 1656, 
Richard Cromwell’s parliament, and all the parlia- 
ments of Charles I] and James II. He went to jail 
for a legal argument against one of Cromwell’s col- 
lectors of customs, yet “he lived to congratulate 


William III in the name of the legal profession; 
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o’s remark that he had outlived all 
e men of of his time, he made his historic 
reply that ‘he had like to have outlived the law 
tself if his | ig me 

This is tl 


nt volume 


- 
+ 


ness had not come over.’ 
grand theme of Holdsworth’s pres- 
s the fifth act of the drama,—the 





climax of the action. The next preceding volume 
vas likewise nne piece of work, of absorbing inter- 
st to lawyet it told of the great text-books of 
he law; of Coke, perhaps “the central figure of 
English legal history”; of Bacon, the man with the 
“vision splendid,” looking forward as Coke looked 
ickward, but excluded from the first rank of Eng- 
lishmen nt of character; of the beginnings of 
the modern law reports; of Spelman and Selden 
ind the infa of legal research; of the rise of the 
court of chancery, and the commercial law that 
helped make England mistress of the seas. The 
present volume (the sixth) is more than half gen- 


eral and constitutional history ; something the citi- 
en should know, as well as the lawyer. We may 
lash one of the fundamental differences 


see aS in a 


between lawyers here and in Europe. Constitutional 
law makes us all students of political institutions, 
but the dear English legal reviewers lays to one 
side Warret he Supreme Ccurt in United States 
History as being “on the whole beyond the province 
f English lawyers.” And yet when we read of the 
statute of Frauds, in a masterly review of this sixth 
volume, by another editor of the Law Quarterly, the 
last we shall ever have from the pen of Randall,— 


the famous 
{ 


tute which was one of the few public 
iws of the enteenth century of importance on 
the technical side,—we must envy Holdsworth his 
} 


reviewer, and the reviewer his audience. 

The reader is grateful for the foot-notes, which 
ippear to this reviewer as wholly admirable,—very 
full, it would seem; never pedantic, or introduced 
to display erudition, but for the reader’s help; and 
not disdaining to interest and entertain, when the 


matter is not, perhaps, great enough to justify a 
place in the text. But Maitland’s fresh and gener- 
ous cosmopolitanism must be given up regretfully 
s not quite lawyer-like, we fear; he accustomed us 


to German authorities, and we now expect Italian 
references t in all matters of history; but our 
present aut follows the strong professional tra- 


lition that besides English there is only French; 


nd, as foreign law, judicial notice is not taken of 
but it must be proved. 
Many es of lawyers, reporters, judges and 
chancellors grace all the volumes of Holdsworth, 


and not least this sixth volume. We shall have to 
leave the chancellors—North and Somers and Not- 
tingham, “the one really great chancellor of this 


period”; Chief Justice Hale, “the most learned 
lawyer of this or any other period”; and Chief Jus- 
tice Holt great man, humane and just, who “in- 


troduced | established the modern attitude of the 
judge to the criminal,” who had a lasting influence 


on commercial law, and who made great contribu- 


tions to « titutional law, and the liberty of the 
subject : 

But Saunders is the most interesting figure in 
the book ; Holdsworth has here given us a portrait 
that is a little classic of itself. How Saunders be- 
came chief justice of England is well known. The 
city of London was then, as before and since, the 


u ld of men who fought for the cause of 
litical liberty, and Charles II resolved that its 




























































































charter should be forfeited, and the corporation 
reorganized on Tory lines. Saunders was the su- 
preme pleader of his day, and he was engaged to 
draw the quo warranto pleadings against the city; 
others were to follow, so that all these Whig cen- 
ters should be rendered subservient to the crown. 
In a matter so important, Charles was unwilling to 
take any chances of an unfavorable decision, and 
he made Saunders chief justice. When sentence was 
to be given (A. D. 1683), Saunders was stricken in 
court with apoplexy, but from his death-bed he 
sent a message that his judgment was for the king. 

Saunders was born in poverty, and no one knew 
anything about his parents or relations. He made 
himself useful to the attorneys about Clement’s Inn, 
and finally one of them put up a board at a window 
on the top of a staircase ; and so he learned to write, 
and in time made a little money copying legal 
papers. He educated himself, was admitted to the 
Middle Temple, and was called to the bar in 1664. 
He was a man of great ability, a hard worker, a 
clear thinker, honest as the day is long, good-na- 
tured, simple and happy. Taking no exercise, and 
drinking hard, he developed a grossness of body 
that made it a misfortune to have to sit near him in 
court. Some of us may be surprised to learn that 
“Mr. Saunders has drunk up all our evidence” is 
perhaps the original of a favorite story, and the 
afterwards infamous Jeffries the opposing counsel 
thus left in the lurch. Saunders lodged with a poor 
tailor, and when he became chief justice of England 
and had to take a better house the tailor and his 
wife moved with him. He was the idol of the law 
students, who followed him about, and everybody 
loved and respected him. He was born, if not bred, 
a gentleman, said North nobly. 

“Saunders’ Reports,” Holdsworth says, “have 
had a history which is almost as remarkable as that 
of their author.” We have no space to retell the 
story; ultimately Williams’ notes swallowed up the 
text, but this was almost in our own time. 

If some philanthropist should desire to make 
a graduation gift to every law school student in the 
country, and should choose Warren’s three volumes 
and Holdsworth’s seven (for there is to be an epi- 
logue,) the ten volumes of legal scholarship and his- 
tory, thus dispersed throughout the land, read stead- 
ily or browsed in, mastered or only enjoyed for the 
time being, would color and enrich the professional 
lives of thousands of the leaders of the bar of to- 
morrow, and through them the profession itself. 
With what benefit to the country at large, with 
what increase of eager hope and faith, no man can 
tell. Cuarces P. Mecan, 

Chicago, July 9, 1925. 

The recent volume from Mr. Manly O. Hudson 
shows the extent to which proponents of the World 
Court are indebted to his scholarship and industry. 
The Permanent Court of International Justice, 
(Harvard University Press, Cambridge, Mass.. 
$4.00.) is a volume made up of reprints of various 
articles and addresses made and written by Mr. 
Hudson during the last three years, to which has 
been added an appendix containing copies of official 
documents and a bibliography. The description of 
the Court itself, found in Part I of the book is a 
statement of facts free from argument. This part 
together with the material in the appendix is not 
only the most valuable publication yet appearing 
on this subject, but its use is really essential to any 
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one who desires information of an authoritative 
character. Perhaps the most interesting features are 
the review of cases which have already been decided 
and the description of all the varying treaties and 
agreements (including the London Reparations 
Conference Agreement) which confer compulsory 
jurisdiction on the Court 

Part II of the book deals primarily with Amer 
ican participation. In this connection there is dis 
cussed the outlawry of war, the development of in 
ternational law, the matter of advisory opinions, the 
relation of the League to the Court, various pro- 
posals that have been made for changes in the 
Court statute, etc. All this is written from a partisan 
point of view, but is not less interesting on that 
account. 

While Mr. Hudson’s book is not a critical anal 
ysis of the jurisdiction or position of the Court, it 
is nevertheless, the best work of the one American 
who, since the League of Nations was founded, has 
done the most of any toward a clear understanding 
of the true character of the League as well as of 
the Court. 

WittiaM B. HAte. 

Mr. Irving Fisher’s small volume entitled “Amer- 
ica’s Interest in Worlu Peace’ (unk & Wagnalls, .60) 
is a resumé of his former and larger volume 
“League of War.” It is an argument in favor of the 
entrance of the United States into the League of 
Nations, put in simple popular pamphlet form, and 
sold at a low price. The American people are not 
great or rapid readers on serious subjects which do 
not command individual solution. Therefore, simple 
statements of foreign policy, such as is found in 
this small book, though partisan, are essential in any 
endeavor to combat the greater danger involved 
these days in attempted national isolation and con 
sequent national ignorance 

WILLIAM B. HAte. 


The volume by Thomas Willing Balch entitled, 
Legal and Political Questions Between Nations (Allen, 
Lane and Scott, 1924) was written to state the fact 
that some disputes between nations relate to sub 
jects which are susceptible of judicial treatment 
and some are only within the political arena, and to 
suggest the theory that legal cases are those which 
do not threaten the vital interests of either party 
and political cases are those which do make this 
threat. The Author cites and discusses a number 
of interesting cases of arbitration and other differ 
ences in order to prove that nations have made this 
distinction by referring some cases to arbitration 
and by resorting to war to settle others. For the 
Author is certain that no political cases as he de 
fines them can be settled except by war. Obviously 
not, because, according to the Author, all cases in 
which there is a resort to war are political, and all 
those settled by arbitration are legal! To say the 
least, this seems unsatisfactory. The fact is that 
the distinction between “vital interests” and others, 
which the Author relies upon, has been discarded 
as useless. When Mr. Root and the other members 
of the League of Nations Commission drew the 
annex to the Statute on the World Court they made 
’ If they had, their work 

} 


no use of “vital interests.’ 


would have had no value. They defined the subject 
matter which should be submitted to the court for 
decision. In this way they provided the best des 


cription so far produced of what are justiciable 


(legal) cases between nations. 
difference between legal and poli 
that legal disputes are those w 
by the application of existing 


ic! 


LW 


And 


1 


( 


disputes are those which depend up 


of new law for their settlement 
boundary disputes 


An 


establishe 


although they affect “vital interests.’ 


of slavery and prohibition were 


settled by war. Prohibition has beet 


time being, by 


a constitutional 
as between nations would have been 


Elihu Root in 13 Am. Jour. Internati: 


and Rhode Island, v. Mass. 37 | 
reasons the theory of the Author cannot be 
as sound, or his volume of real con 


The Edward Thompson Comp 
New York, are the publishers ofa 
entitled “Uniform 
being devoted to one of the 


most recent te 


tional Sales (p.p 


S. 65) 


xiv. 241; not sold 


Annotated,” « 


is in addition to the volume on that 


present book 
decided under 


other than the uniform act. 
with the act the material is arrange 
tions as headings. 


guaranteed by 
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be regretted that 
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reviews. 
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kk. Barton and Carrol W. Browning’s leral In 
come and Estate T . ‘orrect 1 Anno 
tated (Washington: John Byrne & ( pp. x 549, 
$10). This has been made necessat y the exten 
sive legislation enacted since the first edit ap 
peared in 1922, but the scheme the same as that 
of the first. The primary purpose of the book is to 
afford to its readers an easy ck means of 
bringing together and comparing s in the 
successive income and estate tax st es dealing 
with the same subjects. This is in 
columns parallel to that of the m ecent act, the 
analogous sections (if any) in ts. Foot- 
notes contain explanatory referenc: ses which 
have dealt with such statutory material. The acts 
prior to 1913, with annotations, are a printed, as 
well as miscellaneous excerpts from other a lore 
or less directly applicable (ome nd est taxa 
tion, 

In the course neral é gation 
of the marriage laws of the variou ti ler the 
auspices of the Russell Sage | dat pam 
phlet has recently been published | Certifica- 
tion for Marriage S. Hall. The 
sub-title, “An Account of the Administ f the 
Wisconsin Marriage celates to the 
Venereal Diseases,” more precisely di s its scope 
Except for an appendix containit e statutes of 
six other states which have f Wisconsin’s 
lead, no space is given to them formation 
digested was derived from qu es sent t 
physicians throughout the state. To « le readers 
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ver, the author 
detail the com- 
ew is that according to 


justified itself and 


come 


re not so much inherent as 


ms of this kind, 


xperience that 


reader, un- 
one of the 
ng discoveries is the ex- 


rt that the 


nt | the lay 


examinees 


0 co-operate. The pamphlet 


1 to a subject which, judg- 
“d for 


i 


iS esting 


slowly in- 


Francis T. Wellman. 
Pp. xv 298. $4.00. Here is 
cences by the author 


nation scored such a well 
lition last year. This 
se is to give the prospec- 

as to the nature 
awaits him. 


nteresting sugges- 





tions as to slight changes in the manner of handling 
jurymen which, the author believes, would greatly 
improve both the calibre of the jurymen and the 
frame of mind with which they approached their 
task. But first and foremost this book, like its 
predecessor, must be looked at as an excuse for 
telling stories of the bench and bar. Unhappily it 
is far from reaching the standard set by the first. 
The stories jerk along with—usually—no connec 
tion at all with the ostensible subject matter or with 
each other. Several stories that appeared in the 
first book are used in this also, and the impression 
of hasty throwing together is capped by discover 

ing that two stories each appear twice in the 
present, one in exactly the same words. One won 

ders, too, with how much respect prospective jury 

men will be left for lawyers conscientious 
officers of the court, after their glance behind the 
scenes with a guide who gives the impression of 
merely finding amusement in the instances of 
chicanery that he has run across in his practice 
Mr. Wellman has not been fair to himself. 

E. W. PuTTKAMMER 
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TERCENTENARY OF PUBLICATION OF GROTIUS’ 
“DE JURE BELLI AC PACIS” 


brated by Banquet of the Grotius Society at Gray’s Inn Hall—Address of Lord 
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casion of the gathering. 





d the 


A ssizes 


“~y mi 


rgh, President, as Reported in Law Times of London, Sums Up Interestingly 
ne Outstanding Features of Author’s Life 





President of the Gro- 


ipied the chair at a banquet 


n Monday, in celebration 


centenary of the publication 


is,” by Hugo Grotius. 
letters of regret at inability 
| from two prominent 
he Lord Chancellor and Sir 
f whom would have to be 
day in order to re- 
had also received from the 
gram expressing his regret 
gathering as he was 
on circuit. A letter 
retary had also come stat- 
Lord Parmoor from being 
only examples of a number 


ceived. 


Ownne 
’ iim 


he toast of “Hugo Grotius” 
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At the age of fifteen he produced an edition of Mar- 
tianus Capella, whose prophesies some of them 
would remember, and in that book he included all 
the knowledge which was then possessed by the 
educated world of the day. At the same age he, a 
youth of fifteen, was included as a member of a 
special embassy from Holland to the French court, 
and at the age of seventeen, or a little afterwards, 
he became a doctor of law at the University of Ley- 
den. As a poet he was the author of a work which 
was the forerunner of Milton’s Paradise Lost. In 
truth, before he was twenty he was a jurist, a 
scholar, a theologian, and a politician, and in each 
of these different realms of activity he excelled. It 
was true to say of him, Nihil tetegit quod non or- 
navit, and that he was a master was appreciated by 
his contemporaries. 

One instance might be given. Causabon, 
although he was an old man when he first met 
Grotius on his visit to England in 1613, said of him 
that he was the greatest man that he had ever met, 
and he wrote of him at the same time a letter, which 
had been the subject of constant quotation ever 
since, the terms of which might be recalled because 
they were exceptional. The letter was written by 
Causabon on the 13th April 1613, during the period 
of the visit of Grotius to England, and it said: “I 
cannot say how happy I esteem myself in having 
seen so much of one so truly great as Grotius.” 
Grotius at this time was thirty years old. The letter 
continued: “A wonderful man. This I knew him 
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to be before I had seen him, but the rare excellence 
of that divine genius no one can sufficiently feel 
who does not see his face and hear him speak. Prob- 
ity is stamped on his features, his conversation 
savours of true poetry and of profound learning. It 
is not only upon me that he has made this impres- 
sion. The pious and learned men to whom he has 
been introduced have felt the same towards him, the 
King especially so.” Might he, as a Scotsman, re 
mind them that the King in question was James the 
Sixth of Scotland and the First of England, “the 
wisest fool in Christendom’ ?—so that they would 
appreciate the merits of the commendation. 

Grotius had not been, it was true, without his 
detractors, but their criticisms were really concerned 
with the smaller things, although they might have 
been regarded as great at that time. Some might 
think he was exclusive, and perhaps a little haughty 
He was partial to association with the great because 
they were great, although they might be dull. In 
the slang of today he was perhaps a climber. But 
what was to be wondered at, in considering the mat- 
ter three hundred years later, was that a man of his 
amazing depth and infinite charm should ever have 
been called upon to exert himself in that direction. 
Still, no one, so far as he could see, in any of the 
records he had been able to consult, denied the 
genuine greatness, both of nobility and character, of 
Grotius. Holland was justly proud of Grotius as 
one of the greatest of her sons, and those he was 
addressing were indeed glad to think that there were 
present on that occasion not only the Minister for 
the Netherlands, but Dr. Loder, who was regarded 
in England as the greatest jurist in Holland. But 
while to Holland was due the credit of having pro- 
duced Grotius and while Holland might also claim 
credit for most, or much of, his work in those other 
spheres with much of which they in that society 
were not specially associated, the particular claims 
that Holland might make with reference to the work 
whose publication they were celebrating were of a 
distinctly negative character. She was entitled to 
say that, if it had not been for the somewhat im- 
perfect supervision exercised by her warders in 
Loevestein prison, the work in question would prob- 
ably never have been written. But more than that 
in relation to this particular work, he thought that 
Holland was not, perhaps, entitled to claim. 

What had happened in the position of Grotius 
at that time was that he, having espoused certain 
theological views which were not at the moment 
popular with the ruling authorities, had found him- 
self in conflict with the civil powers and he had been 
tried and, whether rightly or not from the point of 
view of those who tried him, he had ben sentenced 
to imprisonment for life. But, owing to the re- 
source of his wife, a lady to whom apparently all 
historians united in paying the utmost homage, 
Grotius was smuggled out of prison in a book-box, 
and he found himself, after considerable adventure, 
in France, and it was in France, as an exile, that the 
opportunity came to him of writing his great book. 
He thought they might well doubt whether, if it had 
not been for that extraordinary untoward happen- 
ing, as it must have appeared at that time, or the 
series of happenings whether it would ever have 
been written. Immersed as Grotius was at the time 
of his imprisonment in the controversies of his own 
country, political and ecclesiastical, it might be 
doubted whether he would ever have found either 


leisure or the repose of soul necessary in which to 
compose this great spiritual classic. To France, 
which offered him shelter, and to Sweden, which, at 
a later date after Grotius had written his book, ap 
pointed him to be her ambassador at the French 
court, credit for the course of the later life of Gro 
tius was mainly due. He was glad that Dr. Bellot 
had been able to induce the Minister of Sweden to 
be present, in order that, on behalf of his country 
he might receive the manifestation of their real 
gratitude for the services which were rendered by 
his country to Grotius in the time of his need. 

Of the work itself that was not the occasion to 
speak at length in the presence of a company so 
familiar with it as were his hearers. He could only 
say of it, quite shortly, that the purpose of Grotius 
was to expound the principles of a law common to 
all mankind and binding both upon men and States 
in their relations to each other, a law the rules of 
which were superior to the desire of any single 
State, and which in their appropriate place were 
operative both during peace and during war. Gro 
tius found, or thought he found, these principles in 
the concurrent testimony of the classics and of scrip- 
ture: he invoked the principles for which he believed 
he had found the authority of ten centuries. It was 
not perhaps always quite clear whether in his view 
those principles which were based upon the lex 
naure were the rudiments out of which the jus gen- 
tium, or the jus inter gentes was to be declared, or 
whether they were the lofty ideal of which the jus 
gentium was the approximate explanation. But 
Grotius left no room for doubt as to the great prin- 
ciples in accordance with which all State relations 
ought to be governed. His whole work was per 
vaded by an insistence upon good faith as between 
men and as between States in any and every relation 
of life, and an earnest love of peace. The v,hole 
book was instinct with a pure and humane morality, 
always inclining to the higher side in disputed ques- 
tions. One of his Dutch admirers ‘ad said that “he 
had shaped from a rough and formless mass an ele- 
gant science ; just as a great sculptor forms a Venus 
from the rude block of marble.” And this he 
thought was an answer to those critics who would 
deny to Grotius any claim to originality by reason 
of the multiplicity of authorities to which he him- 
self referred in support of his conclusions. But, by 
a process of selection and of classification amount- 
ing to genius, Grotius had evolved order out of what 
to his contemporaries and his forerunners had been 
chaos: he had forged the golden chains which bound 
together the whole structure, complete and regular. 
He had employed as the foundations of that struc- 
ture the best that had been said and thought and 
known in the world. And the purpose of the sys- 
tem which he based upon chat was, in the words of 
the poet, to “make reason prevail everywhere.” 

On the book as a whole many judgments had 
been delivered. It had been affirmed that the work 
was perhaps the most complete that the world had 
owed, at so early a stage in the progress of science, 
to the genius and learning of one man. No other 
book, not claiming to be inspired, had had such in- 
fluence for good. At its publication it received all 
the distinction that was possible. In the lifetime of 
Grotius, editions of it were published with notes 
variorum, a distinction which had hitherto invariablr 
been reserved for the ancient classics. And the 
book was placed upon the index—where it remained 
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the position of the world as we found it today? 
There had been very remarkable happenings in this 
country during the last few months. Our Prime 
Minister, with perfect honesty of character, had in 
a series of speeches indicated what, in his opinion, 
were the only cures either for the evils of the body 
politic, or for those of the world at large. And they 
were to be found, as he had said, in principles and 
in love. It might be said that these were dreams. 
Yes, perhaps they were dreams, but it did not fol- 
low that because they were dreams they would not 
in the long run be realized. ‘ 

Grotius was not a dreamer only. He was no 
pacifist. It did not occur to him that war as a last 
resort might not be necessary. But he was of the 
stuff of which dreams are made, and that part of 
him had descended upon us as a priceless posses- 
sion, guiding, moulding and inspiring the best 
amongst men of good will throughout the entire 
world. That was what we owed to Grotius and his 
work. It was the leaven through which salvation 
might come to a distracted world. They were 
gathered together to celebrate, without distinction 
of nation or race, the great gift which had been 
made to the world by Hugo Grotius, and he would 
ask them to be upstanding and to drink in solemn 
silence to the immortal memory of its author. 





The Moaning of the Bar 

“In all probability there has never been a time 

in the history of this law-abiding country when the 
sorrows of the briefless barrister were not being 
imparted to a somewhat unsympathetic public. In- 
deed, young Mr. Briefless is a frequent character in 
the Victorian novel; and then, as now, the lack of 
legal work often made him a valuable recruit to 
journalism, literature, the drama, and so forth. It 
is manifest, however, as was shown in the article 
entitled ‘Barristers without Briefs,’ which we 
printed yesterday, that the volume of unemploy- 
ment is greater today than was the case before the 
war. The cessation of hostilities was followed by a 
deluge of Calls to the Bar, the serious effects of 
which have been felt since the post-war bubble of 
apparent prosperity collapsed, and litigation, like 
other more or less necessary luxuries, was avoided, 
as far as possible, by all classes of the community. 
Since the war there have been well over 2,000 calls, 
and, assuming that 50 per cent. of these newcomers 
had no intention of practising, there remain a thou- 
sand barristers waiting, and waiting in vain, for so- 
licitors to knock at their chamber doors. They can- 
not, of course, take a case without a solicitor, unless 
they go on the Poor Persons’ Panel or get a ‘soup’ 
prosecution at the Old Bailey or Quarter Sessions. 
And in addition to these briefless bar-lambs, for 
whom the chill wind of unemployment is not tem- 
pered in any way, there is a considerable number of 
older barristers who are unemployed. One impor- 
tant factor, which reduces the amount of work avail- 
able is the fact that the public are frightened at the 
uncertainty of the law and at its cost, measured not 
only in money, but also in time. ‘It is a matter of 
grave concern,’ observes the Earl of Birkenhead in 
the current issue of the law Journal, ‘that no pru- 
dent man can count the cost of contemplated litiga- 
tion with any reasonable degree of accuracy.’ And 
so intending litigants compromise on terms agreed 
upon between their solicitors, and the barristers do 
not get their briefs.".—Morning Post (London). 













































































508 AMERICAN Bar ASSOCIATION JOURNAL 





AMERICAN BAR ASSOCIATION 
JOVRNAL 








BOARD OF EDITORS 


Epcar B. Totman, Editor-in-Chief .. or ae Chicago, III. 
ere re Chicago, III. 
CS icecceoscrscescsvivcceeeed as Detroit, Mich. 


wks ete Wichita, Kan 
..New York, N. Y. 
.Dallas, Texas 


Cuester I. Lone... 
HERMAN OLIPHANT..... : 
Bec ie ED CRs ccccccccccess 





Subscription price to individuals, not members of the Association 
nor of its Section of Comparative Law, $8 a year. To those who are 
members of the Association (and so of the Section), the price is $1.50, 
and is included in their annual dues, $6 Price per copy 25 cents 





Office: 1612 First Nationa) Bank Bldg., 38 South Dearborn 
Street, Chicago, Illinois 


— ———r- = — ——= 





THE JUDICIAL COUNCIL 

The Judicial Council as an agent for the 
continuous study of the administration of 
justice and for the recommendation of 
needed changes in methods either to judges 
or to the legislature is assuming a growing 
importance. 

The plan is based on sound and prac 
tical principles and is not merely an 
illustration of a too common mania for sol\ 
ing problems by the creation of new and 
multiplied agencies. 

It may be taken as 
changes in the methods of the administra 
tion of justice in the interest of greater effi 
time to time as con 


axiomatic that 


ciency are needed from 
ditions change and new problems develop 

A disregard of this simple fact in 
the past, apparently on the easy-going 
theory on the part of the Bar that the situa 
tion would somehow take care of itself, ac 
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inexpert legislative tinkering 
done so much in some states to impede the 
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affairs. Since 
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changes 


stand their significance and to suggest prac 
tical remedies where remedies are needed 
Such a body is the Judicial Council; it seems 
to answer a real need of the situation, and 
the Federal Government and several states 
have already adopted it 

In this important business the national 
government is setting a notable example to 
the states and one which cannot fail to stim 
ulate what may now be considered a well de 











fined and well considered movement. It has 
created a Judicial Council which goes under 
the name of the Conference of Senior Cir 
cuit Judges, and this council at each meeting 
is showing the value of the vigilance of a 
body with a commission to consider the ad 
ministration of justice throughout an entire 
At its meeting in October, 1924, it 
made district 
judges for the dispatch of business. It als 
to the Supreme Court the 


system. 
various suggestions to the 
recommended 
promulgation of certain orders to improve 
conditions in the bankruptcy practice, which 
Supreme 


It called 


rules were promulgated by the 
Court in April of the present year. 
attention to the lack of suitable libraries for 
certain federal courts and pointed out the 
necessity of supplying at least a minimum of 
books to officials. At its meeting this yeat 
it called the attention of district judges to 
abuses of the conspiracy statute and sug 
gested that they bring it to the notice of 
district attorneys, to the end that this form 
of indictment be hereafter not adopted 
hastily, but only where careful consideration 
shows the public interest requires it. It also 
announced an intention to bring the subject 
before Congress. It suggested to district 
judges that their discretion as to granting or 
withholding bail after conviction “‘should be 
exercised to discourage review sought, not 
with hope of a new trial, but on frivolous 
grounds merely for delay.” It recommended 
an increase of judges in certain states where 
the business imperatively demands it 

No one can read the proceedings of this 
Conference of Circuit Judges, presided over 
by the Chief Justice of the United States, 
hat a new 


without reaching the conviction t 
and important agency has been introduced 
tederal justice 


into the administration of 
Its suggestions to district judges, it may 
safely be assumed, will be foll wed Chey 
are not merely the expression of a pious 
hope, but the program of a body with rea 
son for what it does, with a very strong dis 
position to do something, and with prestige 
great enough to insure that its proposals 
will receive careful attention | 

Now the situation in the 
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books by action of the courts, and for an execu- 
tive secretary. It goes without saying that a 
reasonable appropriation to defray the cost of 
the simple machinery of the Council is an 
essential. 

While a report to the legislature and, 
in case of need, suggestion for new legisla 
tion or repeal of old and hampering statutes 
are contemplated, it does not follow that the 
activity and influence of a State Judicial 
Council will confined to that particular 
held. ‘The functioning of the Conference ot 
Senior Circuit judges in the double direction 
of legislative recommendation and sugges 
tion to district much 
wider field. Much, no doubt, can and will be 
accomplished by the direct suggestion of the 
Council in the states to the various judges. 
There are many details in the administration 
of justice in the courts that can be improved 
by mere acceptance on the part of the judges 
of well considered and reasonable sugges 
tions. The composition of the Judicial 
Council in the various states will naturally 
be such as to give it prestige, and the dis 
cussions participated in by judges and lead 
ing members of the Bar before it reaches 
its conclusions as to recommendations will 
furnish an additional element of persuasion. 
It may be, indeed, after certain legislative 
débris which lies in the path of the proper 
functioning of the courts in some states has 
been cleared away, that needed improve 
ments in the work of the courts from time 
to time can be accomplished by the whole 
hearted cooperation of the Bench and Bar 
and the Judicial Council, without anything 
but the rarest recourse to legislative aid. 
Such is the situation in Chicago. The act which 
created the municipal court gave it wide 
power of organization by means of which it 
has largely worked out its own salvation. 
The Circuit and Superior courts, upon the 
initiative of the Chicago Bar Association, 
after repeated efforts to secure legislative 
action had failed, exercised the inherent 
rule-making power and_ established for 
themselves an effective organization which 
has been productive of greatly increased 


be 


judges suggests a 


efficiency. 

Whatever the method of activity which 
the situation in particular states may sug 
gest, there can be no question that an able 
Judicial Council, with the prestige which its 
function and personnel will afford, will fur- 
nish a driving wheel which has not hereto 
fore been supplied by any other agency. 








Possibility of Improvement by Statutory Changes and Con- 
stitutional Amendments Affecting Procedure™ 


CRIMINAL JUSTICE IN AMERICA 


By CHARLES KELLOGG BuRDICK 
Professor of Law, Cornell University Law School 


AY I at the outset recall to our minds certain 
points in the law of the Constitution of the 
United States which are pertinent to the 
consideration of “The Possibility of [Improvement 
of Criminal Justice in America by Statutory 
Changes and State Constitutional Amendments af 
fecting Procedure.” I have assumed that I may 
leave out of consideration any question of changes 
in the federal system of justice, and I shall consider 
only changes which can be made in Missouri and 
other States, and which will not require alterations 
in the National Constitution. I do this because I 
understand that it is a State problem which is at 
present absorbing your attention and because the 
field which I have suggested is quite large enough 
for one talk 
As we all remember, the Constitution when it 
came to the state conventions, was violently at 
tacked by those who feared a strong central gov 
ernment, seeing in such a government the possibil- 
ity of usurpation and oppression. To quiet these 
fears and to overcome this opposition, it was neces 
sary for the supporters of the Constitution to agree 
that amendments in the nature of a Bill of Rights, 
should be presented to the first Congress. This 
was done and as a result we have the first ten 
amendments, the first eight containing a bill of 
individual rights, and the last two dealing with a 
division of governmental powers. The Bill of 
Rights was clearly intended to embody restrictions 
only upon the National Government—that was the 
government which was under suspicion. So these 
restrictions were held to apply only to the United 
States and not to embody any limitation upon the 
States individually... Among other things, they 
guarantee to a person accused of a capital or other 
wise infamous crime, that he shall not be tried ex 
cept upon indictment by a grand jury, and to every 


person freedom from double jeopardy ; that, when 
accused of crime, a person shall not be compelled 
to be a witness against himself, and that he shall 
have a speedy and public trial by an impartial jury 
and that he shall be informed of the nature and 
cause of the accusation against him; that he shall 
be confronted by the witnesses, shall have compul 
sory process to obtain witnesses and shall have the 
assistance of counsel. Excessive bail, excessive 
fines, and cruel and unusual punishments are for- 
bidden. 

The Civil War brought to the test the ex- 
treme states’ rights doctrine, with its claim of the 
right of secession and its insistence that state 
citizenship was paramount and dominant, and that 


“Address delivered before the St. I s Bar Association, April 6, 
1925, being one of a series f iresses on the general toy 
“Criminal Justice in Americ 
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United States citizenship was derivative and sub 
ordinite. The North won—by the arbitrament of 
arm. :t was determined that the Union should re 
main “indestructible.” It was natural that atten 
tion should be turned at this time to the curbing 
of the States. The pendulum had swung; the 
States, and not the National Government, were 
under suspicion. So the Fourteenth Amendment 
in the first place, made it clear, as said by Chief 
Justice White in the Selective Draft Cases*, that 
the citizenship of the United States is “paramount 
and dominant instead of being subordinate and 
derivative.” The Fourteenth Amendment then 
went on to forbid any State to “abridge the privi- 
leges or immunities of citizens of the United States.” 
It was contended in the Slaughter House Cases*, 
that, since citizens of the States were also citizens 
of the United States, the privileges and immunities 
of their state citizenship now became privileges 
and immunities attaching to their national citizen 
ship. Accepting this position, it would have fol- 
lowed that no privilege, which citizens of a State 
had before the adoption of the Fourteenth Amend- 
ment, could thereafter be taken from them by state 
legislation, and a great part of the power of legis- 
lation, reserved to the States under the Constitu- 
tion, would have been swept away. Undoubtedly 
many were in favor of so limiting state power, 
and believed that the Fourteenth Amendment was 
intended to accomplish this purpose. The Supreme 
Court, however, declared that the privileges and 
immunities of state and United States citizenship 
are distinct, and that the privileges and immuni- 
ties clause of the Fourteenth Amendment does not 
affect the former, though the decision was by a 
court divided five to four. 

Again it was sought to limit the independence 
of state action under the Fourteenth Amendment, 
by insisting that all of the guarantees in the fed- 
eral Bill of Rights, constitute privileges and im 
munities attaching to United States citizenship, and 
that since States are forbidden to abridge privileges 
and immunities of citizens of the United States, 
they cannot pass any legislation which Congress 
was forbidden to pass before the adoption of the 
Fourteenth Amendment. The success of this con 
tention would have placed beyond the control of 
the States such privileges as that indictment 
by a grand jury, of trial by a jury twelve, and 
of conviction only by a unanimous jury, as that 
of not heing a witness against oneself, and of not 
being twice put in jeopardy. However, the Su 
preme Court also refused to accept this view of the 


effect of the Fourteenth Amendment, and here 
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popular method of getting information on local af- 
fairs, resorted to in Roman, in Frankish, and in 
Anglo-Norman days. By the Assise of Clarendon 
in 1166, and the Assise of Northampton in 1176, 
Henry II applied the machinery of the inquest to 
the local investigation of crimes, and here we have 
the origin of the grand jury."* From an unpopular 
means of royal absorption of local criminal jurisdic- 
tion, the institution came soon to be viewed as a 
most important shield against royal persecution. 
Against royal tyranny as well as against the dan- 
gers of animosity in private prosecutions, the grand 
jury undoubtedly served as an important bulwark. 
But under a democratic government, and when 
prosecutions may only be instituted by public 
officials, the grand jury is no longer needed as a 
protection against oppressive accusations. In 
normal times the work of the grand jury tends to 
become largely perfunctory, while in times of public 
excitement, that body is likely to be more easily 
swayed by the changing gusts of public passion 
than is the trained law officer of the state. In 
Scotland the grand jury is unknown except in 
trial for treason. In England there has been for 
some time a strong sentiment for the abolition of 
the grand jury, and during the World War grand 
juries were temporarily suspended. We are told 
that this step was taken partly because of the lack 
of persons available for jury service, but partly also 
because the grand juries were being carried away 
by war hysteria, and bringing accusations against 
persons against whom one exercising calm judg- 
ment would find no ground for suspicion. The sus 
pension of grand juries in England aroused no op 
position and it has undoubtedly strengthened the 
movement for their ultimate abolition. In_ this 
country similar agitation has gone so far that in 
half of our States prosecution may be instituted 
by information instead of indictment, though in 
most of these States indictment is retained as an 
alternative, and in a few, indictment is required 
in capital crime.*® 
The abolition of the grand jury except to meet 
extraordinary cases of official misconduct or social 
upheaval, has been urged, by the committee of the 
Institute of Criminal Law and Criminology, by 
eminent jurists and by careful investigators, such 
as those engaged in the Cleveland Survey.’** Not 
only is the grand jury no longer needed as an 
agency for the investigation of crime, and the pro 
tection of the accused against royal or private 
persecution, but it is an institution expensive to 
the state in money, and in the time of its citizens 
consumed in grand jury duty. Its abolition aids in 
the getting of better trial juries, by freeing citizens 
for service on those bodies; accelerates the ad- 
ministration of criminal justice by cutting out one 
step; and saves the state’s witnesses from un- 
necessary harassment by being compelled to ap- 
pear before the grand jurv as well as before the 
examining magistrate and the trial court. Missouri 
is to be congratulated upon having gone so far by 
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bond. It would also prevent congestion in our jails 
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when the hearing could be had promptly. 
practice would, finally, relieve those accused of 
lesser offenses of much unnecessary hardship and 
annoyance, and would make it possible to arrange 
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incrimination, only four States in adopting the Fed 
eral Constitution suggested an amendment to incor- 
porate such guarantee, and only two of these States 
at that time made such incorporation in their own 
constitutions.** At present in most jurisdictions the 
defendant in a criminal trial is allowed to take the 
stand,®* but why should he not be compelled to do 
so? If he is innocent he should be desirous of ex 
plaining the facts; if he is guilty, is there any reason 
why he should be protected from interrogation? 
Our efforts should be to discover the facts and mete 
out justice, but we should not unduly hamper the 
prosecution or protect the criminal. It has been 
strongly urged by such leaders of legal thought as 
Professor Wigmore and Moorfield Storey that fed 
eral and state constitutions be amended to allow the 
defendant to be called to the witness stand by the 
Even if we are not prepared to go as far as 


state 
this, it does seem absurd to instruct a jury not to 
take into account the fact that defendant did not 


stand, and to forbid the prosecuting at 
torney to comment upon this fact. Yet this is the 
in most States including Missouri.** In Iowa 
it is even made a misdemeanor for the prosecuting 
attorney to refer to this fact. On the other hand, in 
Ohio, defendant’s failure to testify may be taken 
into account and may be the subject of comment by 
counsel When defendant has an opportunity to 
take the stand and state the facts which he knows, 
his failure to do so will in fact be weighed by the 
and fairly should be, and there seems no rea 
this fact should not be discussed by 


take the 


jury, 
son why 
counsel 
The Fifth Amendment to the Constitution of 
the United States, declares that no person shall “be 
subject for the same offense to be twice put in 
jeopardy of life or limb.” As said by Mr. Justice 
Holmes, “Everybody agrees that the principle in its 
origin was a rule forbidding a trial in a new and 
independent case, where a man already had been 
The plea of autrefois acquit or autre 
was recognized by the common law as 
a bar to a new case based upon the same offense 
\ppeals in criminal cases were not known to the 
common law, and, therefore, such a plea had noth 
ing to do with appeals. When appeals were per 
mitted to defendants in this country the granting of 
new trials was held not to put the defendant a 
second time in jeopardy, but the Supreme Court of 
the United States, three justices dissenting on this 
point, held that to allow an appeal to the 
prosecution in a criminal case in the federal. courts 
is to put the defendant in jeopardy a second time, 
contrary to the prohibition of the Fifth Amendment.*™ 
This can only be reconciled with the view that a 
new trial following defendant’s appeal is not un 
constitutional, on the ground that in the latter case 
the defendant waives his constitutional immunity 
from double jeopardy. But this is inconsistent with 
the holding that one accused of crime can not waive 
guarantees given for his personal protection, such 
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as trial by jury,”* and his right to be present during 
the trial.** In fact, though double jeopardy pro 
visions in state constitutions as well as in the Con- 
stitution of the United States have generally been 
held to forbid appeals by the state in criminal cases, 
this has no historical basis and is to be regretted. 
It may much more reasonably be held, as urged by 
Mr. Justice Holmes, that “the jeopardy is one con- 
tinuing jeopardy from its beginning to the end of 
the cause,’”*° and this view has been taken by the 
highest court of Connecticut in upholding a statute 
allowing an appeal to the state in criminal cases.” 
No unreasonable burden is put upon a defendant in 
a criminal trial by allowing an appeal to the State 
as well as to the accused, and it would serve the 
ends of justice if state constitutions 
amended as to make clear that the guarantee against 
double jeopardy does not cover any proceedings in 
a single cause.“ There is of course no 
jeopardy when an appeal is allowed to the State, not 
for the purpose of affecting the status of defendant 
who has been acquitted, but only for the purpose 
of establishing a precedent for future guidance.*** 

Again, a person is generally held to have been 
once in jeopardy, so that he can not again be put 
on trial under a new indictment or information, if 
he has been put on trial in the same jurisdiction for 
the same offense, before a court of competent 
jurisdiction and a jury has been impaneled and 
sworn, even though the jury has been dismissed 
before verdict, with certain more or less generally 
recognized exceptions.** But should the guarantee 
against double jeopardy be given an interpretation 
so favorable to the defendant? Should a trial which 
has not proceeded to verdict be held to prevent any 
subsequent prosecution? The Mississippi Consti- 
tution has answered by coupling the double jeop 
ardy clause in the constitution with the provision, 

jut there must be an actual acquittal or conviction 
on the merits to bar another prosecution.’ 

The common law and the English practice to 
day put the judge in full control of the criminal 
investigation which is carried on before him. He 
directs the proceedings, he examines witnesses, and 
he not only sums up the evidence and instructs the 
jury on the law, but he may comment upon the evi 
dence, and even express an opinion as to what he 
thinks the verdict should be. While the jurors are 
the ultimate triers of the facts, the judge, because 
of his training and position, is given full direction 
of the proceedings, and the jury in arriving at their 
conclusion are given the benefit of the judge’s ex 
perience and training. Unhappily, in many of our 
States, the judge is merely an umpire in a contest 
between two agile and often unscrupulous adver- 
saries, with no right to sum up or comment upon 
the evidence, but restricted, as in Missouri, to 
written instructions to the jury on the law.*® We 
should so choose our judges that we may have con- 
fidence in their ability and impartiality, and we 
should then give them power to control fully the 
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proceedings before them, and to assist 
their knowledge and experience.* 

The common law does not recognize 
an appeal! in criminal cases, and such right was not 
given by statute in England until 1907, after half 
century's agitation.*’ In this country the statutory 
practice has been to allow appeals, though it is not 
required by due process,** and the provisions vary) 
in detail in the different jurisdictions. The funda 
mental criticism which has been leveled at our ap 
pellate practice in criminal cases is the consideration 
which has been given to technical errors. Too often 
a judgment has been reversed on merely technica 
grounds, when no prejudice to the accused has been 
shown, and when the substantial justice of the judg 
ment is unquestioned. It would be well if the 
statutes of all our States contained for the guidance 
of their appellate courts, the provision found in the 
English Act of 1907, “That the Court may, not 
withstanding that they are of opinion that the point 
raised in the appeal might be decided in favor of 
the appellant, dismiss the appeal if they consider 
that no substantial miscarriage of justice 
actually occurred.”*® 

The English Court of Criminal 
authority to grant a new trial, and therefore, when 
it finds that there has been a substantial miscarriage 
of justice, it can only quash the conviction. This 
is a distinct weakness in the statute and one which 
the court has felt and commented on 


a right t 


has 


\ppeal has no 


On the other 


hand, the English statute permits an appeal, with 
the leave of the court of Criminal Appeal, against 
the sentence, unless the sentence is fixed by law, 


and allows the appellate court in such a case to di 
minish or the sentence appealed against 
The provision enables the appellate court to set a 
standard of sentences, and could be advantageously 
imitated in this country. 

“At the present time in this country,” says Mr 
Justice Holmes, “there is more danger that crim- 
inals will escape justice than that they will be sub 
jected to tyranny.” The technicalities in pleading 
a natural and, it would seem, an inevi- 
law, and the 
is given to 


increase 


which are 
table part of primitive systems of 
inordinate weight which as a result is 
technical errors, have constituted serious pitfalls in 
the path of the prosecution in criminal trials. To- 
day these things are surely long outworn and every 
well-wisher of society should seek to give added 
impetus to the movement to sweep them into the 
limbo of legal curiosities. The machinery of crim- 


inal procedure is unduly complex and _ rigid. 
Summons’ should often’ replace arrest The 
grand jury may be dispensed with to the 
benefit of the state, to the relief of jurors and 
witnesses, and without endangering any innocent 


persons accused of crime. So also may the rigidity 
of the petit juror system be rel: to allow juries 
of less than twelve, and to permit a verdict by less 
than a unanimous vote. Power should be given to 
the state to take depositions and preserve testi- 
mony, with due notice to the defendant and with an 
opportunity given him to take part in the examina- 
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ns The guarantee against self-incrimination, 
hile hampering the prosecution, affords no needed 
rotection t nnocent defendant under our pres- 
nt judicial system; and, as I have reminded you, it 
as not even the sanction of antiquity. It may 
reasonably | vithdrawn, or at least it may be 
mited so as low a defendant’s failure to testify 
be considered by the jury and commented on by 


attorney [he guarantee against 
double jeop while it should protect everyone 
from being put on trial again for the same act, when 
finally acquitted or convicted on 


he prosecut 


he has ones 


the merits, ild be confined to that fairly re- 
stricted field should not, as is now generally 


the case, be ld to prevent an appeal by the state, 
nd to pr t retrial, when proceedings have 
een inte before verdict on the merits has 





I make no claim that these suggestions are a 
panacea for the deplorable condition of lawlessness 
and lack of law enforcement which we have in this 
country today. Many factors other than changes in 
criminal procedure are involved, and have been or 
will be presented to you in other talks in this series 
But I believe that the steps which I have suggested 
may be found useful in the improvement of criminal 
justice in America for which we are striving. All 
of them may be made without danger of coming into 
conflict with the limitations upon state action con 
tained in the Constitution of the United States. At 
the present time our danger is not that under the 
guise of criminal prosecution a tyrannical govern 
ment will threaten the lives and liberties of its 
citizens, but that government will be made a laugh 
ing stock by the increasing numbers of criminals 
who prey upon society and go unpunished 
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property by the Property Cus 
todian, as the question of the payment of 
to American nationals by the Mixed 


HI I t Congress will undoubtedly consider 
the question of the disposition of enemy-owned 
held 1} Alien 


awards made 


Claims ission, United States and Germany. 
Both of these questions involve considerations of 
legislative y requiring the action of Congress. 

Most the other allied and associated powers 
n the lat ir have already determined the policy 

be put in the disposition of enemy prop- 
erty [he policies thus formulated and executed 


have not reflected very great credit upon the respec- 


tive natiot is regards the growing tendency of 
international law over a long period to look upon 
the private perty of belligerents as immune from 

ynfiscatiot It is true that the nations which have 
utilized the private enemy property for the satis- 
faction of their own claims or the claims of their 


nationals 
by the insertion of provisions in the Treaty of 
Versailles sufficient to justify their departure from 
the d practice of international law. The 
departure, however, is none the less real, and none 
the less regrettable from an international point of 
covered by Treaty pro- 


screened themselves from criticism 
establishe 


view be technically 
visions 

The delay of the Ur.ted States in fixing its 
policy o1 e disposition of private enemy property 
iffords a1 portunity for the careful consideration 
‘f the question in the light of its many ramifications 


2 national and an international character. It 
ilso a he dangerous probability of reaching a 
decision under the stress and strain of war hysteria. 
\t the et there arises a preliminary question of 
egislati hnique: Shall Congress provide for a 

int settlement of these two separate and distinct 





questions, or shall it legislate separately with 
respect to the merits of each particular subject? 

Recently certain groups of interested parties 
have organized and dedicated themselves to the 
building up of a body of public opinion sufficiently 
articulate to impress upon Congress the necessity 
of tying up the two questions in a single legislative 
settlement. The purpose of this organization is 
to hold the enemy property as security for the com 
plete satisfaction of the awards of American claim- 
ants. The practice of scrambling two international 
economic settlements, which have nothing more 
than a casual or superficial relationship, has not in 
the past had a degree of success which would seem 
to warrant its adoption by Congress in the field of 
municipal legislation. The outstanding example of 
this practice was the attempt to produce inter- 
national Siamese twins of the Peace Treaty and the 
Covenant of the League of Nations. The reper- 
cussions of that feat of international gestation have 
not entirely passed from the Halls of Congress. 

It may, therefore, be worth while to analyze 
these two questions to ascertain whether their re- 
lationship is such as to warrant tying them up in a 
joint settlement. What are the relations of the 
questions to each other? Both the disposition of 
private enemy property and the payment of awards 
to American claimants are post-war settlements. 
The fact that the questions had a common origin 
in the war does not differentiate them from numer- 
ous other questions, also arising out of the war. 
This common origin is too tenuous a ground on 
which to base a joint settlement. 

Proponents of a joint settlement, may take the 
ground that the Government is already committed 
to their proposition by virtue of the provision in 
the Treaty of Peace of 1921 between the United 
States and Germany. That Treaty does link the 
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try 


two questions together by providing for the reten 
tion of enemy property until a satisfactory ar 
rangement has been entered into for the payment 
of the awards to American claimants. It must be 
noted that this Treaty was consummated in the 
middle of 1921, before the adoption of any rational 


reparations program. Europe and the international 


situation were in a chaotic condition. It was in 

possible to anticipate the eventualities that might 
arise. In the light of the international situation 
then existing, the Executive Department of the 
Government, charged with the conduct of our fot 

eign relations, would have been recreant to its con 
stitutional duties, if it had not taken every possible 
means of so arranging the interiuational obligation 
of the United States as to insure to Congress the 
utmost freedom in legislating an ultimate settle 

ment when the time for settlement should fina!ly 
arrive. The effect of the provision was to reserve 
to Congress the right to hold the enemy property 
until a satisfactory arrangement should be made for 
the payment of awards to Americans. This left the 
door wide open Congress, whenever it saw fit, 


could judge for itself whether a satisfactory ar 
rangement had been effected. Congress was left 
free to pursue a policy of confiscation under th 
protection of Treaty provisions or to release the 
property unconditionally or otherwise 

After the Executive Department had thus prop 
erly insured legislative freedom of action, the 
United States sponsored and participated in the 


formulation and execution of the Dawes plan Che 
allocation of payments under this plan provides for 
payments to the United States for the liquidation of 
the American Rhine Army costs and the awards 
of American claimants 

The question then arising is whether Congress 
will regard the provision as a satisfactory arrange- 
ment within the meaning of the lreaty of Berlin 
It is possible that the allocation of payments unde 
the Dawes plan as provided for in the conferencé 
of interested powers at Paris is not the most sati 
factory arrangement which might have been ex 
acted by the United States. Is the possibility that 
a more favorable arrangement might have been 
made likely to be of sufficient weight to cause Con 
gress to depart from its traditional policy with 
reference to war-time treatment of private enemy 
property? The answer to any such question must 
conform to national interests in the international 
field. The disposition of enemy property and the 
payment of awards of American war claimants 
have a widely different relation to the national in 
terests of the United States Both questions in 
volve protection of the interests of American 
nationals. One is retrospective. The other is pr 
spective. The payment of awards of American wat 
claimants is in the nature of reparation for wrongs 
suffered incidental to a state of war. The return 
of enemy property looks to the future in that it 
keeps the international record of the United States 
clean, with respect to the potential interests of the 
increasing number of American nationals who find 
it desirable to export American capital, thereby 
subjecting it to the countless hazards of foreign 
investment fields. The export of capital is one of 
the most fertile sources of international reclamation 
When a nation comes to trust its excess capital in 
creasingly to the exigencies f the international 
field, it is well for it to scrutinize carefully its own 
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its borders. It is 


that viewed from the standpoit 
terests, the payment of American 
clearing away of certain war dé 


return ol enemy property Invo 


foundation for an edifice w 
stress and strain of future intert 


Some conception ol the potential e 
portance of this edifice is t 
estimate made before the recent meeti o 


delphia of the American \cadem) 
Social Science to the effect that “In 1925 


investments are likely to exceed $20.,00% 


They may reach $30,000,000,000 unless t 
again plunges into war and revoluti 
mitted that the payment of the Amer 
meritorious and adequate provi 
therefor, if, as, and when, circumstance: 
It is also submitted that there is 1 re 


stantial relation between these two proble1 


would warrant tying them togeth« 
tlement. 
In the past, Congress has never 


i 
‘ 


solicitous for the reparation of Amet 
as to allow the past to prejudice pote 


interests. Congress has not hesitated, | 
the past, to barter away the right its 
for some national objective. The 1 t 
example has been the French Sp t 
hese claims have a history as 

able as the United States itself 

claims, representing the rights of 

United States, generally concede 
meritorious in all respects, have be 


legislative football, to be tacked 
pending legislation which it wa re 
In the light of this history, how « 
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for the payment of these claims in the t genet 
ation of claimants? How can it be expected that 
Congress will be so responsive to the nte st ota 
relatively small group of individ ubject 
future national interests to the payment these 
claims: 

\side from Congressional histor it are 
the facts which establish the merits of these two 
problems Che Mixed Claims ( ited 
States and Germany, had filed tion 
something over 12,500 claims representing a billiot 
dollars in value These are eures 
They will be very materially re he the 
work of the Commission is completed by t dis 
allowance of many claims and tl leflation of 
others Che gross amount of the a iv not 
aggregate more than $250,000,000. Included this 
amount is a large number of elativel small 
awards for individual claimants l um 


ber of awards running into n 


large corporations, and the War isk I1 


Bureau, a Government war ager 1€ 
most part the large corporate clair ts ch have 
pooled their interests for legis iganda 
purposes It is doubtful whet untary 
association of American claim epre 

sentative of the body of Ameri ants It 
may be that it represents a min the clain 

ants and the great bulk of the av I iwanda 
with a view to influencing the u t ction of 
Congress has already started \ long article re 

cently appeared in the “New \ k Times Still 
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approximately $17,000,000 accruing to the War 
Risk Bureau during its brief life. 

If Congress should see fit to eliminate the rela- 
tively small number of million dollar awards of 
corporations which enjoyed war profits, this would 
greatly reduce the gross amount to be paid in 
satisfaction of American claims. For it would leave 
merely a large number of small awards to indi 
vidual claimants who suffered actual losses or in 
juries which might form a more satisfactory basis 
for a sentimental appeal. With the gross amount 
of the awards reduced in this manner, it would be 
a simple matter to arrange for the payment of the 
claims out of the annual allotments accruing from 
the provisions of the Paris agreement under the 
Dawes plan. The total American claims could then 
be liquidated in a period of a few years. There is 
no doubt that under a general settlement of this 
character there would be a satisfactory arrangement 
under the Treaty of Berlin, which would be relied 
on to make a strong appeal, at least to the Con- 
gressional mind. 

Former enemy aliens should also realize that 
their individual interests are distinguishable from 
those of the German Government. In this connec 
tion it is again material to revert to the French 
Spoliation Claims. A Government may barter 
away the private rights of its nationals in return 
for some real or fancied national advantage. ‘This 
is frequently done under an express or implied 
agreement to reimburse its nationals for the expro 
priation of private rights. This reimbursement may 
never be carried out by the Government, or be so 
long postponed as to amount to virtua! confiscation 
This has been the case with the French Spoliation 
claimants. A similar policy might be adopted at 
this time by Germany with reference to her na 
tionals whose property is still held by the United 
States Government. 

There ics a further consideration of 
lative policy which should influence Congress 
The United States has in the past few years made 
tremendous economic strides. The direction of this 
progress has been to remove the United States from 
the class of debtor agricultural countries and to 
place it in the front rank of creditor industrialized 
countries. The effect of this accelerating economic 
momentum is to throw the United States into the 
international competitive field for foreign markets. 
Every industrial nation is forced into international 
competition for the exploitation of foreign markets 
by virtue of the economic survival of the fittest. 
No traditional policy of isolation is strong enough 
long to withstand the urge of this fundamental eco 
nomic trend which is rooted so deep in the national 
interests and the individual welfare that it is bound 
ultimately to overwhelm all opposition. An in- 
dustrial nation becomes such by reason of the 
increasing importance of its manufacturing activi- 
ties, and the necessity of finding an outlet for excess 
production. When this stage of economic devel- 
opment is reached material prosperity becomes 
largely dependent on the profitable disposition of 
the exportable surplus. A nation which is rapidly 
industrializing itself must scrutinize the interna 
tional field with a view to husbanding its resources 
and girding up its loins for the inevitable conflict. 
The United States has reached that stage. A big 

and perhaps controlling factor in the international 
competitive field is national integrity. England, the 


legis- 
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nation which has advanced the farthest on the path 
oi industrialization, has long recognized this and it 
has done much to establish personal and property 
rights on a firm basis in the international field. 
However under the exigencies of the post-war 
situations, the powerful industrial nations of Europe 
have felt constrained to depart from accepted stand- 
ards of international righteousness by virtually 
confiscating under treaty provisions the private 
property of enemy nationals for the satisfaction of 
the national obligations of the enemy. This short- 
sighted policy, while perhaps giving the nations 
concerned a slight temporary advantage, reacts 
upon them unfavorably from the long-pull view- 
point of international trade. This unfavorable re- 
action will be more marked if the United States 
finally decides to return the property uncondition- 
ally to the rightful individual alien owners. By 
such action the United States would buttress its 
integrity from the international viewpoint. It 
would indeed be an international gesture of a 
typically American character. A similar interna- 
tional gesture which the United States now recalls 
with pride was the application of the Boxer in- 
demnity to the education of Chinese youths in the 
United States. A more recent act of the same 
character is the proposed use of a portion of the 
Persian indemnity for the killing of an American 
Consul at Teheran for the education of Persian 
youths. This is the flamboyant type of action which 
can be relied upon to make a special appeal to 
Congress. 

The interests of American business, both 
present and future, are vitally affected by these two 
questions and the action that Congress shall take 
in dealing with them, because American business 
is becoming increasingly international in scope. In 
view of this recognized tendency it is surprising 
to see the United States Chamber of Commerce 
open its organ “The Nation’s Business” to an article 
which apparently emanates from a not uninterested 
pen. This article and the more recent Resolution 
support a course of action which in its broader im- 
plications is directly opposed to many of the 
objects of the United States Chamber of Com- 
merce. The tacit approval of the United States 
Chamber of Commerce is in striking contrast to the 
careful investigation and recommendations of the 
British Board of Trade on the same subject, referred 
to below. It is also to be noted that the nucleus 
of large corporate interests sponsoring the activi- 
ties of the organization of joint-settlement pro- 
ponents are the corporations with extensive for- 
eign business interests, and, therefore, most vitally 
interested in the adoption of an enlightened policy, 
calculated to strengthen their claims to protection 
which may arise in the future. 

One of the most important questions affecting 
the foreign policy of the United States at the 
present time is the funding and payment of the war 
debts owed to the Government of the United States 
by various foreign powers \ vast amount of 
agitation and propaganda, originating with the 
debtor nations, has been carried on with a view 
to having the United States forego entirely the pay- 
ment of these debts, or relinquish a substantial 
proportion of same. The policy of the United 
States, as adopted by Congress and now in course 
of execution through its agency the Foreign Debt 
Funding Commission, contemplates the payment of 
all these debts. The principal ground on which this 





policy was rested was that the future maintenanc 
of international confidence and integrity require 
that the obligations entered into in good faith should 
be duly discharged. In the light of this settle 
policy, as enunciated by both the legislative and 
executive branches of the Government, how ca! 
the Government consistently depart from it 
avowed policy of the maintenance of internationa 
confidence and integrity, when it finds itself on the 
other side of an issue involving the discharge of 
international obligations with due regard for con 
ditions existing at time of their assumption? It is 
true, that there may be a technical defense under 
the terms of the Treaty of Berlin negotiated with 
Germany long after the seizure of the property of 
her nationals. This defense, however, falls far short 
of the merits of the issue. The fallacious character 
of this defense is fully recognized by the broad 
and liberal report of a Special Committee of the 
British Board of Trade, (Cmd. 2046, 1924) on the 
subject of the release of property of ex-enemy 
aliens in necessitous circumstances. This report 
said in part: 

Now, as we ventured to suggest in our Interim 
Report presented to Mr. Baldwin in May of last year, our 
view of these Treaty clauses is that the power which the 
Allied and Associated Powers thereby reserved to them 
selves to appropriate the private property of enemy na- 
tionals within their respective territories found its justi- 
fication in the obligation imposed by each Treaty upon 
the enemy Government to make compensation to its 
nationals so dispossessed. And the Treaty of Peace 
Orders, by which the charge aut!orized by the Treaties 
is in this country made effective to its fullest extent, 


proceed, we think, upon the same basis 


The report calls attention to the hopelessness 
of the situation as regards the probable failure of 
the German Government to make any reimburse 
ment to its nationals and then said: 

And it must be remembered that such failure leaves 
the aggrieved person with no redress whatever. Treaties 
are bargains between States; no national has, against his 
Government, any rights under its Treaty for failure in 
this or in any other respect 

The real issue is not whether the United States 
can virtually confiscate the property, and rid itself 
of the taint of confiscation by reliance upon a treaty 
provision, but it is whether the United States in 
the light of its actual and potential national ig- 
terests, can afford to depart from a sound policy of 
international dealing with private enemy property 
in time of war. 

It is clear that the two questions, the return 
of enemy property and payment of American claims, 
have no such intimate relationship as should war- 
rant Congress in effecting a joint settlement. The 
two questions should be acted upon separately, and 
in accordance with their respective merits as 
judged by the criterion of our future national in- 
terests 


State Zoning Legislation in 1925 


During the first six months of this year zoning 
legislation was enacted by Arizona, Idaho, Maine, 
New Hampshire and Utah which heretofore had 
been without zoning laws. Four of these five states 
used the Department of Commerce “Standard Act” 
wholly or in large part in drafting their laws. In 
addition a number of other states made use of the 


“Standard Act” in legislation supplementing and 
broadening the application of their existing zoning 
law. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


ins Amendment Limiting Carriers’ Liability for Damage in Transit Held to 


Override State Statute in Case of Intra-State Shipments to Which Interstate Commerce 


Commission Tariff 


Applies—First Cummins Amendment Provision as to Notice of 


Claim Construed—Safety Appliance Act Decision—Terminal Carrier—Federal 


Employers’ Liability Act Has No Extraterritorial 


Effect—United States 


ind Joint Tortfeasors— Transportation Act— Denatured Alcohol— 
Search and Seizure Cases—Search Warrant 


By Epcar Bronson TOLMAN 


Carriers—Limitation of Liability 
In intrastate shipments as to which tariffs established 
by the Interstate Commerce Commission apply, provisions 
of the second Cummins amendment with regard to limita- 
tions of the carrier’s liability for damage in transit apply 
although they are in conflict with provisions of the state 
statute. 


Lancaste? ul. v. McCarthy et al.; Adv. Ops. 
396, Sup. Ct. Rep. v. 45, p. 342. 

In the known Shreveport case, (Houston 
nd Texas ! way Co. v. United States, 234 U. S. 
342) it was held to be within the power of the 
nterstate Commerce Commission to direct the 
railways to ignore the Texas Commission rates 
ind to establish rates, not unduly discriminating 
ivainst interstate commerce, in intrastate traffic. 


the present case this power, with regard to 
ntrastate traffic, is sustained as to classification 
Goods were shipped between 
two Texas points under a bill of lading according 
to the forms of the Interstate Commerce Commis- 
ion which fixed a rate based on a classification 
stated value. The goods were dam- 
iged in transit, and in this suit brought by the 
hipper the stion arose whether the amount of 
lamages for the admitted injury should be meas- 
red by the tutory law of Texas, which forbade 
irriers te mit liability by any special 


is well as to rates 


ccording t 


their 


notice, or by the second Cummins Amendment to 
the Interstate Commerce Act, 


which permits car- 
eir liability as to shipments under 
lassificati 1uthorized by the Interstate Com- 
erce Commission The Supreme Court of the 


iers to limit 


Inited State to which the case came by writ of 
error, revel judgment entered by the Texas 
ourt and held that the limitation of liability de- 
lared by t nd Cummins Amendment should 
prevail. 

The Cu lustice delivered the opinion of the 


Court After reviewing the Shreveport case, and 
the nature f the Commission’s order there held 
roper, he 5 id 
Suc f course included classification as 
vell as rates The two are ind together in the regu- 
ation of commerce that the effect of both must 


without undue discrimination. The In- 
therefore, had full au 
is order for the adoption of the West- 
, 
’ 


ce (_ommission 


rn Classification for intrastate points between Houston 
i { th in Texas he conflict between the re- 
ised stat f Texas and the order of the Interstate 
Comme ion can only be settled by recognition 
f the supremacy of the Federal authority. It is plain 
m the agi i statements of facts that the only recov- 

ry Ww } Id be had under the Western Classification 
this , less than $60 Che limitation of liability 
with the second Cummins Amendment, 








was properly agreed to, and was binding upon the shipper 
as well as the carrier. 
The case was argued by Messrs. T. D. Gresham 
and IF. H. Prendergast for the railroad. 


Carriers—Cummins Amendment 


The first Cummins Amendment is to be read so as to 
make negligence an element in suits for loss caused by 
delay in transit, and to prohibit carriers from requiring 
notice or filing of claim as a condition precedent to recov- 
ery in such cases. 

Barrett v. Van Pelt, Adv. Ops. 465, Sup. Ct. Rep. 
v. 45, p. 437. 

The first Cummins Amendment makes it un- 
lawful for carriers to provide a shorter period for 
giving notice of claims than ninety days, and for 
the filing of claims than four months, and for the 
institution of suits than two years. It then says: 

; Provided, however, That if the loss, damage or in 
jury complained of was due to delay or damage while 
being loaded or unloaded, or damaged in transit by care 
lessness or negligence, then no notice of claim nor filing 
of claim shall be required as a condition precedent to 
recovery. 

A shipper of eggs brought suit for damages re- 
sulting from the failure of an express company to 
make prompt delivery. The express receipt re- 
quired that claims for damages be filed within four 
months after delivery. Plaintiff had made no claim 
within this time. The question was thus presented 
as to what cases were excepted by the above pro- 
vision, from the application of the general rule as 
to when filing of claim may be required as a prec- 
edent to recovery. Judgment for the shipper was, 
on certiorari, reversed by the Supreme Court. Mr. 
Justice Butler delivered the opinion of the Court. 

The uncertain phraseology and grammatical 
imperfections of the quoted proviso rendered pos- 
sible a number of constructions. Those suggested 
by the ingenuity of the counsel for the express 
company were successfully considered and rejected 
by the learned Justice. Space is here lacking to 
report these arguments. It must suffice to say 
that he concluded that Congress intended a classi- 
fication of claims based upon the presence or ab- 
sence of negligence. He said: 

As to claims for damages not due to negligence, in 
the absence of notice, there may be no reason for antici- 
pating demand or to investigate to determine the fact or 
extent of liability. But as to damages resulting from 
carelessness or negligence, it reasonably may be thought 
that the carrier has such knowledge of the facts or has 
such reason to expect claim for compensation to be made 
against it that the carrier should not be permitted to exact 
such notice and filing of claim as a condition precedent to 


recovery. No other basis of classification seems as well 















































































supported in reason as the element relessness or neg 
ligence. 
[To make the proviso read in accordance with 





the conclusion, it was necessary to amend it by 
construction in two respects. First, he eliminated 
the “d” in “damaged”: 

The context does not permit the use of the word 
“damaged” or allow any meaning to be given to it. Its 
presence makes a grammatical defect and embarrasses 
interpretation. It seen bvious that the word “dam 
age” was intended That word is in harmony with th 

| context as well as with the probable intention of Con 

’ gress. The final “d” may be eliminated. The intention 

of the law-maker constitutes the law (citing cases). Be 

ing satisfied of the leg i ntion, the court will not 

be prevented from giving that intention effect by a tox 

rigid adherence to the very word and letter of the statut: 
And second, he eliminated the comma after 




















“unloaded”: 

The comma after the world “unloaded” is not entitled 
he legislative intentiot 
the extension of 





to have any weight as evidence 
as against the considerat 
the qualifying effect of t words “by carelessness or 
negligence” to all claims referred to in the second clause 
“Punctuation is a minor, and not a controlling element 
in interpretation, and courts will disregard the punctu 
ation of a statute, or repunc it, if need be, to give 
effect to what otherwise appears to be its purpose and 
true meaning.” (Citing case.) 

We hold that the second clause must 
indicated, that carelessness or negligence is an element 
l 1 included therein 














ve read as above 



















in each case of loss, damage ry 
; and that, in such cases, carriers are not permitted to re 
quire notice of claim or filing of claim as a conditi 
precedent to recovery 
No notice of claim having en given and no claim 
having been filed as required the uniform express r¢ 
ceipt, it was incumbent upon the respondent to show loss 
1 1 arelessness or negli- 





damage or injury due to delay 


gence of the company 







The case was argued by Mr. Kenneth E. Stock 





ton for the express company, and by Messrs. Selig 
Edelman and Ralph Merriam for the shipper. 










Carriers—Safety Appliance Act 
The attempt to cut a defective car out of a train after 
it has been run onto a siding for that purpose is a move- 
ment of the car within the meaning of the Safety Appliance 


Act. 












Chicago, Great Wester Ry. Co. v. Schendel, 
Adv. Ops. 326, Sup. Ct. Rep. v. 45, p 303. 

A brakeman on a train engaged in interstate 
commerce was fatally injured while disengaging a 
crippled car from a train. Contrary to the rules of 









the company he had gone between the cars without 





notifying the engineer. His administrator, in suing 





the railroad, sought to avoid the defense of con- 


‘'S 





tributory negligence, by basing his action on the 
Federal Employers’ Liability Act, which provides 
that employees shall not be held to have been guilty 







of contributory negligence in any case where the 





carriers’ violation of a statute enacted for the 





safety of employees contributed to the injury. Such 
a violation the plaintiff found in the failure of the 
railroad to equip these cars with automatic 
couplers, as required by the Safety Appliance Act. 











But the railroad argued that the case did not come 
within the Safety Appliance Act since the car, hav 
ing come to rest on a side track, was not in “use,” 
Judgment for the ad 












as provided by the statute 
ministrator was affirmed by the Supreme Court of 
Minnesota, and, on writ of certiorari, again by the 
Supreme Court of the United States. 

Mr Justice McReyn Is delivered the opinion 
of the Court. He said 





' Under the circumstat sclosed, we think it cleat 
: that the use movem t oT g of the defective cat 
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within the meaning of the statute, had not ended at th 
time of the accident To cut this car t of t trail 
S¢ that the latter migh proceed to dest it nm was t 


thing in view, an essential part of the ur 
nection with which the injuries arose 





The thi shown to have been done by the deceased 
certainly amount to no more than contributory negligenc 
or assumption of the risk, and both of these are removed 

4 \A/} ’ ' 


from consideration by the Liability A: 
he was “within the class of persons for whose benef 
Safety Appliance Acts required that the car be « 
with automatic couplers and draw-bar f 

height His injury was within t evil 
which the provisions for such appliances are dit 





A D 


The case was argued by Mr. Asa G. Briggs fo 
the railroad and by Mr. Tom Davis for the ad 
ministrator. 

Carriers—Delivering Carrier 

Where the railroad named in the bill of lading as the 
terminal carrier employs another carrier to switch the car 
to consignee’s warehouse, it does not cease to be the ter- 
minal carrier and is liable as such. 

Vissouri Pa ific Railroad LO ey . 

Adv. Ops. 627, Sup. Ct. Rep. v. 45, 516 


lds-Davis 
Grocery C 

\ car of sugar was shipped to Fort Smith, Ar 
kansas. The bill of lading named one railroad as 
the initial carrier and another, the Missouri Pa 
cific, as the last of the connecting carriers. Because 
the joint through rate covered delivery at con 
signee’s warehouse, and becauce the lines of the 
Missouri Pacific did not extend to this warehouse, 
although they entered Fort Smith, the Missouri 
Pacific employed a third railroad to switch the car 
from its tracks to the warehouse. Then, when the 
shipper brought suit for damages for loss of part 
of the shipment the Missouri Pacific contended 
that it was not liable because it was neither the 


initial nor the terminal carrier. But judgment for 
the shipper was, on certiorari, affirmed by the 


Supreme Court. 
Mr. Justice Brandeis delivered the opinion ol 
the Court, and said, referring to the Missouri Pa 


cific: 

It employed the Saint Louis-S i! to per- 
form the necessary switching service And it paid there 
for $6.30, the charge fixed by the tariff on file with the 
Interstate Commerce Commission Tr} tching carriet 
was not named in the bill of lading and did t receive 
any part of the joint through rat It was simply the 
agent < f the Missouri Pacific for the pur Sé f delivery 
The Missouri Pacific was the delivering carrier and is 
liable as such 

The case was argued by Messrs. Thomas B 


Prvor and Vincent M. Miles for the railroad, and 


by Messrs. Joseph M. Hill, John P. Woods and 
Harry P. Dailey for the shipp 


Carriers—Federal Employers’ Liability Act, 
Lex Fori 


The administrator of an employee of a common car- 
rier killed in a foreign country through the negligence of 
the carrier has no right of action under the Federal Em- 
ployers’ Liability Act, although both the employee and his 
administrator are United States citizens. 

Vew York Central R. R. ¢ Chisholm, Adv 
Ops. 497, Sup. Ct. Rep. v. 45, p. 402 

While employed upon a train operated by the 
New York Central Railroad Company, McTier, a 
citizen of the United States, was killed at a point 
in Canada. His administrator, also a citizen of the 
United States, brought suit for damages in a Fed 
eral Court in Massachusetts the Federal 


























loyers’ |] { AY The District Court en 
red a judgt t for plaintiff for three thousand 
6 Che t ( rt \ppeals for the First 
cuit tion, under Section 239, Ju 
ial ¢ é hether the administrator had a 
ht ot act r the Act upon these facts. The 
rel ( ed that he had not. 

Mr. Just Reynolds delivered the opinion 
the Court r pointing out that recovery 
ler the Act based upon negligence, he said: 

It t rds wl lefinitely disclose an in 

territorial effect, nor do the cir 

r r purpose (Citing 

) Leg presumptive territorial and con- 

dt mit the law-making power has juris 
rt} g als t 1 ersal rule is that the 

racter of s lawful or iwful must be deter- 


ry where the act is 
if it should hap- 
{ t lay t tor, t tr t m according to its 
wn notions n those of t place where he did 
not : 1 be unjust t would be an inter- 
I vereign, contrary 
conce rned 
ly g The egoing considerations 
would lea loubt to a construction of any stat- 


W ther State 


ned in its operation and effect 

the ter: l ts over w the lawmaker has 

g l pow \ll legislation is prima 

Under t mstances d sed the administrator 

| | | ’ > 

g t deral Employers 

t \ t wi ‘ nly to such obli- 

g ! i t ‘ statutes of the 

country v lleged act of negligence occurred; and 

dt +. id not rely upon any others 

The ca argued by Mr. Lowell A. May- 
erry for 1 railroad and by Mr. William H. 


Carriers—Federal Control, Joint Tortfeasors, 
Damages 
Because of the immunity of the United States from 
suit, the rule that one who is injured by a joint tort and 
tion from one of the wrongdoers cannot re- 
other does not apply where the Director 
of the joint tortfeasors. 


accepts satisfac 
cover from the 


General is one 


Standard gw fe, Southern Pacific 
et Ops. 534, Sup. Ct. Rep. v. 45, p. 465. 
lt between the steamship Proteus, 
ne thern Pa Company, and the 


sshiy ned by the Standard Oil Com- 
Che District Court 

been negligent, and 
the Proteus. The 
Appeals for the 
econd ( t nd there the liability of the Cush- 
for a writ 
alleged 


the Supreme Court 
Company 
es collision the Proteus was 
ler the control of the Director General of 
Southern Pacific 
ompany that the Director General and the 
int tortfeasors, that 
had accepted a sum 
satisfact f the claim against the Director 
nera petitioner, as the other 
nt torti r, was released. But the Supreme 


dard Oil 


84 p , ‘ 
aliroa t the claim ié 





Mr. Just Butler delivered the opinion of the 
is main point, he said: 
who is injured 
pt t tion from one of the 


mmot yw ¢ ‘ ne 
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wrongdoers cannot recover from the other does not apply. 
By reason of the immunity of the United States from suit, 
the Southern Pacific Company did not have the same rem- 
edy against the Director General that an owner would 
have against a private charterer. Waiver of sovereign 
immunity from suit was not broad enough to permit an 
action in tort by the company against the Director Gen- 
eral for the loss of the Proteus. (Citing cases.) In re- 
spect of that there was no breach of duty owed to the 
respondent by the Director General as a common carrier. 
As was said in The Western Maid, 257 U. S. 419, 433, 
“The United States has not consented to be sued for torts, 
and therefore it cannot be said that in a legal sense the 
United States has been guilty of a tort.” At the time of 
the collision, the Director General was a special owner 
having exclusive possession and control of the vessel; 
the Southern Pacific Company was the owner of the re 
version, Together they had full title, and joined in the 
petition for limitation of liability. Adjustment of their 
under the contract could be made before as 
well as after the end of litigation. No question of tort 
or negligence on the part of the Director General was 
involved. The settlement had no relation to the wrongful 
act of petitioner and did not affect its liability. 

With regard to the question of damages, the 
learned Justice held that the District Court and the 
commissioners had failed to give due regard to the 
abnormal construction costs, conditions, wages and 
prices affecting value in 1918, when the vessel was 
lost. He said, in part: 

In August, 1918, the immediate demand for ships was 
greater than the supply; the shipyards were working to 
tull capacity; wages and prices were high; the trend 
of construction costs was upward, and the element of 
time was of the utmost importance. And witnesses on 
both sides testified that such conditions make for a lower 
rate of depreciation to be taken into account in determin 
ing value. If new, the Proteus would have been worth 
at least her cost of reproduction. Plainly, conditions in 
1918 justified a smaller deduction from cost of repro- 
duction new than before the war, and made value of a 
vessal in good condition and ready for use approach more 
nearly its value new. 

The case was argued by Messrs. John M. 
Woolsey and William H. McGrann for the Stand 
ard Oil Company and by Mr. Charles C. Burling- 
ham for tl.: Southern Pacific Company. 


interests 


Carriers—Transportation Act 


a That provision of the Transportation Act excluding 
the period of Federal Control from the two-year period 
prescribed for the filing of claims does not operate retro- 
actively to revive a claim which expired before the passage 
of the Act. 

Wm. Danzer & Co., Inc. v. Gulf & Ship Island, 
R. R. Co., Adv. Ops. 720, Sup. Ct. Rep. 612. 

\ shipper of lumber sustained damages on 
August 30, 1917, by reason of the failure of the 
railroad to route the car properly. The Interstate 
Commerce Act provides that complaints for the 
recovery of damages must be filed within two years. 
But plaintiff made no such complaint until Febru- 
ary 14, 1921. His contention, which was sustained 
by the Commission, was that his right was revived 
by the Transportation Act of 1920, Section 206 (f) 
of which provides that the period of Federal Con- 
trol shall not be computed as a part of the periods 
of limitations in actions against carriers or in 
claims before the Commission. Excluding the pe 
riod of Federal Control, two years had not elapsed 
between the injury and the filing of the claim. But 
two years had actually elapsed when the Trans- 
portation Act was passed. The District Court for 
the Southern District of Mississippi sustained a 
demurrer and gave judgment for the carrier, and 
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Court. 


Mr. Justice Butler delivered the opinion. of the 


Court. He said: 


It is settled by the decisions of this court that the 
lapse of time not only barred the remedy but also de 
stroyed the liability of defendant to plaintiff. (Citing 


cases.) On the expiration of the two-year period, it was 
as if liability had never existed. And this court applying 
the rule of construction that all statutes are to be consid 
ered prospective unless the language is express to the con 
trary or there is a necessary implication to that effect, 
recently has held that 206 (f) does not apply to causes 
of action which were barred by a state statute of limita- 
tions before the passage of the Transportation Act. 
After distinguishing certain cases cited, he con- 
cluded as follows: 

That case belonged to the class where statutory pro- 
visions fixing the time within which suits must be brought 
to enforce an existing cause of action are held to apply 
to the remedy only. But such provisions sometimes con- 
stitute a part of the definition of a cause of action cre 
ated by the same or another provision, and operate as a 
limitation upon liability. This case belongs to the latter 
class. Section 206 (f) will not be construed retroactively 
to create liability. To give it that effect would be to 
deprive defendant of its property without due process of 
law in contravention of the Fifth Amendment. 

The case was argued by Mr. Brenton T. Fish 
for the shipper and by Mr. B. E. Eaton for the 
railroad. 


Prohibition—Denatured Alcohol 


Incidental to its power to enforce Prohibition, Con- 
gress may regulate the manufacture and distribution of 
denatured alcohol. 

Selzman v. United States, Adv. Ops. 700, Sup. 
Ct. Rep. v. 45, p. 574. 

Selzman was convicted of conspiring to violate 
certain regulations placed upon the manufacture 
and sale of industrial alcohol by virtue of Title III 
of the National Prohibition Act, in that he and 
others knowingly offered for sale denatured alcohol 
in improper quantities and not properly labeled. 
In taking the case to the Supreme Court by writ ot 
error to the District Court for the Northern Dis- 
trict of Illinois, Selzman contended that the pro- 
visions of the Act with regard to denatured alcohol 
were beyond the power of Congress. [It was ad- 
mitted that Congress had had the power to tax 
denatured alcohol in order to protect its power ol 
levying an excise tax on liquor, but Selzman con- 
tended that as there was now no tax upon alcohol 
to protect, denatured alcohol had passed out of the 
domain of Congressional action. But, in affirming 
the judgment, the Supreme Court rejected this 
argument. 

The Cuier Justice delivered the opinion of the 
Court. He said: 

But surely the denaturing of alcohol is now as neces 
sary in maintaining its use in the arts and prohibiting its 
use as a beverage, as it was formerly needed to permit 
its use in the arts and to prevent its consumption as a 
beverage without paying the tax. The power of the Fed 
eral Government, granted by the Eighteenth Amendment 
to enforce the prohibition of the manufacture, sale and 
transportation of intoxicating liquor carries with it power 
to enact any legislative measures reasonably adapted to 
promote the purpose. The denatur‘ng in order to render 
the making and sale of industrial alcohol compatible with 
the enforcement of prohibition of alcohol for beverage 
purposes is not always effective. The ignorance of some 
the craving and the hardihood of others, and the fraud 
and cupidity of still others, often tend to defeat its ob 
ject. It helps the main purpose of the Amendment, there- 
fore, to hedge about the making and disposition of the 
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on writ of error, this was affirmed by the Supreme 


denatured article every reasonable precaution and penalty 
to prevent :he proper industrial use of it from being per 
verted to drinking it 
The case was argued by Messrs. Gerard J. Pil 
liod and J. C. Breitenstein for Selzman, and by 
Solicitor General Beck for the government. 


Prohibition—Search and Seizure 


A description of a place to be searched is sufficient if 
the officer with the warrant can, with reasonable effort, 
ascertain and identify the place intended. 

A building used as a garage can not be given the char- 
acter of a dwelling house so as not to be subject to search 
by permitting an employee to sleep and cook in one of the 
rooms. 

Steele v. United States, Adv. Ops. 518, Sup. Ct 
Rep. v. 45, p. 414 


Steele’s premises were searched and liquors 
found therein were seized under a search warrant 
issued upon the affidavit of Einstein, the general 
prohibition agent of New York. This case arose 
upon the petition of Steele for an order vacating 
the search warrant. The District Court for the 
Southern District of New York denied the peti- 
tion. Steele then appealed to the Supreme Court, 
contending that the search warrant violated the 
Fourth Amendment because not issued upon 
probable cause, and not particularly describing the 
place to be searched or the property to be seized, 
and because the search conducted under the war- 
rant was unreasonable. The Supreme Court 
affirmed the judgment. 

The Cuier Justice delivered the opinion of the 
Court. There is space here to do no more than 
briefly indicate the precise contentions of appellant. 
His contention that the warrant did not particularly 
describe the place to be searched followed from the 
fact that the address given was No. 611, whereas 
the officers also searched No. 609. But the learned 
Chief Justice made it clear that in fact it was one 
building which had both street numbers, and that 
there was free access from one side the building 
to the other on every floor. He said 

The description of the building as a garage and for 

business purposes as 611 W. 46th street clearly indicated 
the whole building as the place intended to be searched. 
It is enough if the description is such that the officer with 
a search warrant can, with reasonable effort, ascertain and 
identify the place intended. 


Nor did the search go too far. A warrant was ap- 
plied for to search any building or rooms connected or 
used in connection with the garage, or the basement or 


subcellar beneath the same. It is quite evident that the 
elevator of the garage connected it with every floor and 
room in the building and was intended to be used with it 
He then disposed of the contention that the 
building was a dwelling house because Steele had 
Ss a 
allowed an employee to sleep and cook in one 
room. Referring to Section 25 of the Prohibition 
\ct, he said: 

It provides that “private dwelling” is to be construed 
to include the room or rooms used and occupied not 
transiently, but solely as a residence in an apartment house, 
hotel, or boarding house. Certainly the room occupied 
in this case was not a private dwelling witl 
scriptions, but more than this, it was not searched and 
no liquor was found in it 

And finally, he held that a description of the 
property as “cases of whiskey” was sufficient, and 
that there was probable cause for the search, an 
} 


in these de 





experienced prohibition agent ving observed 


whiskey cases on the premises The learned CHIE! 






ral 































STICE quoted the rule laid down in the recent 
ise of Carrol United States, reviewed in the 
pril number of the Journal: 

“If the facts rcumstances bef the officer are 
ich as to warrant man of prudence and caution in be- 
eving that the Te has been committed, it is suff- 
ent.” 

This case, and the next following, were argued 
Mr. Meyer k ishaar for Steele. 





Prohibition—Search Warrant 
A prohibition agent has power to serve a search war- 
rant, although not a civil officer in the constitutional sense. 


Steele v. U1 States, Adv. Ops. 521, Sup. Ct. 
ep. Vv. 45, p $17 
This case arose upon the same facts as the 
eceding but came to the Supreme Court by writ 
error followi the conviction of Steele for pos 
essing intoxi liquor in violation of the 
National Prohibition Act. The sole contention 
ere consider vas that the search and seizure 
as invalid because the search warrant was issued 
a general pi ition agent. Steele’s argument 
as as follows Che Espionage Act requires such 
arrants to be sued to “a civil officer of the 
nited States d authorized to enforce or arrest 
enforcing any law thereof.” Article 2, Section 2 
the Constituti declares that civil officers can 


nly be appoint either by the President and the 


Senate, the President alone, the courts of law or 
the heads of departments. Prohibition agents are 
ippointed by the Commissioner of Internal Rev- 
enue. Therefore such agents are not civil officers; 


and therefore this search warrant was invalid. But 


the Supreme Court rejected this argument and 
firmed the judgment. 
The Curer Justice delivered the opinion of 
e Court After holding that Steele’s failure to 
ise the point in the preceding case precluded him 
ym doing so now, he nevertheless considered the 
oint. He said 
We think that the expression “civil officer of the 
United States ily authorized to enforce, or assist in 
enforcing any law thereof,” as used in the Espionage Act, 
does not mean ficer in the constitutional sense, that 
Congress in rporating the provision in Section 26, 


» 


Act. did not se con- 
limit persons author- 


National Prohibition 
intention thus t 


Title Il, of the 
strue it and had 


zed to receiv d serve search warrants. It is quite 
true that the words “officer of the United States,” when 
employed in the statutes of the United States, is to be 
taken usually t ve the limited constitutional meaning 
But we find that this Court in consideration of the con- 
text has sometir given it an enlarged meaning and has 
found it to include others than those appointed by the 
President, head f departments, and courts. The empha- 
sis of the word description in the Espionage Act is 
really on the ns that the person designated shall 
be a civil a military agent of the government 
ind shall be o1 duly authorized to enforce or assist 
n enforcing any law of the United S‘ates.” It is not to 
he supposed that Congress wished to sxclude from those 
empowered t and execute search warrants per- 
sons usually ficers who are in their duties most 
widely employed to enforce or assist in enforcing laws 
He pointed out that deputy marshalls, although 
it civil offic in the constitutional sense, have 
ower to ext laws, as have also deputy col- 
ctors of cus \ consideration of various pro- 
sions of the tional Prohibition Act led only to 


e conclusion that Congress expected searches to 


made with search warrants by officers, agents 
employes He concluded 
The whether a prohibition agent has the 


search warrant as provided 


owe; i | t ser ve 
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in the Espionage Act, and Section 25 of Title 2 of the 
National Prohibition Act, has led to some difference of 
opinion among the Judges of the Circuit Courts of Appeal 
and also of the District Courts, but the weight of author- 
ity as indicated by the decisions is strongly in favor of 
the broader construction which vests the power and duty 
to receive and serve a search warrant in prohibition agents 
appointed by the Commissioner of Internal Revenue 

Prohibition—Search and Seizure 

The issuance of a permit authorizing the possession 
of intoxicating liquors for non-beverage purposes does not 
protect the holder from search for and seizure of such 
liquors held for beverage purposes. 

The apparent readiness of members of the family to 
sell intoxicating liquors from the suspected premises under 
circumstances leading to the inference that these premises 
are the source of supply, constitutes probable cause for the 
issuance of a search warrant. 


Dumbra et al. v. United States, 
Sup. Ct. Rep. v. 45, p. 546. 

Like the first Steele case, this case came to the 
Supreme Court upon the refusal of the District 
Court to quash a search warrant, execution of which 
had resulted in the seizure of intoxicating liquors 
belonging to plaintiffs in error. The grounds of 
the motion were substantially those involved in 
the two Steele cases. The order was affirmed 

Mr. Justice Stone delivered the opinion of the 
Court. The first contention, that a prohibition 
agent was without authority to serve the warrant, 
was disposed of on the authority of the second 
Steele case. The learned Justice then brought out 
the fact that plaintiffs in error were holders of a 
permit of the Treasury Department, authorizing 
them to manufacture and sell wines for non-bever 
age purposes upon the _ searched premises. 
Although, he said, the failure of the prohibition 
authorities to disclose this fact in the affidavit sub 
mitted to the Judge issuing the warrant “was, to 
say the leasi, disingenuus,” nevertheless: 

The permit issued did not authorize the possession 
of intoxicating liquors for beverage purposes by plain 
tiffs and it could afford no protection to one who pos- 
sessed such liquors with intent to use them in violation 
of the National Prohibition Act. If possessed with such 
intent, they were subject to search and seizure under Sec 
tion 25 of the Act (41 Stat. 315), and if probable cause 
were shown, a warrant authorizing such search and seiz 
ure might be duly and lawfully issued. Under such cir 
cumstances search and seizure are not unauthorized or 
unconstitutional. 

The remainder of the opinion is devoted to the 
question as to whether there was probable cause 
for the search. The affiant certainly was entitled 
to a strong suspicion. The son of one of the plain- 
tiffs in error had brought wine from out of the 
building which was later searched and had sold it 
to affiant. The learned Justice concluded: 

In determining what is probable cause, we are not called 
upon to determine whether the offense charged has in 
fact been committed. We are concerned only with the 
question whether the affiant had reasonable grounds at 
the time of his affidavit and the issuance of the warrant 
for the belief that the law was being violated on the 
premises to be searched and if the apparent facts set 
out in the affidavit are such that a reasonably discreet 
man would be led to believe that there was a commission 
of the offense charged, there is probable cause justitying 
the issuance of a warrant. 

The case was argued by Mr. Charles Marvin 
for plaintiffs in error, and by Solicitor General 
3eck, Assistant Attorney General Mabel Walker 
Willebrandt and Special Assistant to the Attorney 
Mahlon D. Kiefer for the government. 


Adv. 
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General 


































































































INTERNATIONAL CONVENTION FOR PROTECTION 


OF INDUSTRIAL PROPERTY 


To Be Held at The Hague Commencing October 8, 


CONVENTION for the Protection of Industrial 

Property between the United States and some 

thirty other powers is to be held at The Hague 
commencing October 8, 1925 

There have been five previous conventions, which 
brotight into existence the present International Trea 
ties affecting this character of property. 

Early efforts toward making these treaties cul 
minated in the Paris Convention of 1883, first adhered 
to by the United States in 1887 

The last convention was held in Washington in 
1911 at the invitation of the United States, where forty 
countries were represented by more than seventy-five 
delegates. 

Under the present treaties the citizens of each of 
the contracting countries enjoy the same advantages 
and protection for industrial property as are afforded 
its own citizens by the laws of each of the countries 

The words “industrial property” are accepted 
under the present treaties by each of the countries in 
their broadest aspect, and specific provisions of the 
treaty show that they include, among other things, in 
each of the signatory countries, protection under pat 
ents, trade marks, copyrights and for relief against 
unfair competition in trade 

With the international development of trade and 
industry during the first half of the nineteenth century 
and subsequently, the subjects considered by the pre- 
vious international conventions and to be considered at 
the present one, widely affect most important industries 
of each country 

While the present treaty is highly beneficial to the 
industries of the various contracting countries and on 
trade generally throughout the world, and while each 
country affords to the citizens of other countries the 
same rights and protection as it affords its own citizens, 
the laws of the United States and some other countries 
are much more favorable to its own citizens than are 
the laws of many other countries. This situation enables 
the citizens of the many countries whose laws are less 
favorable than those of the United States to secure 
benefits and privileges and enjoy immunities that are 
not afforded the citizens of the United States in such 
other countries 

The United States proposes to secure, if possible, 
at the present convention equitable and equal treatment 
for patentees in all countries, and to eliminate what 
Secretary Hoover has seen fit to term “The present 
injustices toward American patentees and American 
manufacturers which exist by virtue of the character 
of the patent laws of many other countries.” 

Mr. Hoover further said on the occasion of the 
transfer of the Patent Office from the Department of 
the Interior to the Department of Commerce, in refer 
ence to the coming Hague convention, “If this conven 
tion shall fail to secure primary justice for American 
patentees, we shall ask for a complete revision of the 
patent laws of the United States which will bring this 
about. We shall propose nothing but equality in these 
questions, and we intend to follow up the matter with 
the utmost vigor.” 

Among the more important proposals of the United 
States to be presented at The Hague are: 


1925 


(a) That each of the contracting countries reserv« 





the right to impose upon the industrial property 
citizens of any of the other countries any or all cor 
ditions imposed upon the industrial properties of it 


citizens by such other country. 
(b) No requirements as to working or gran 
of compulsory licenses shall be imposed upon patents 


taken out in any of the countries of the Union othe 
than those required by the laws of the country 
origin. 

(c) No greater tax or annuity shall be imposed 
upa patents taken out in any of the countries of th 
Union other than those required by the laws of the 
country of origin. 

(d) Trade marks notoriously in prior use on lik 


goods by others in any country of the Union, unless the 


prior user gives his consent, and word or words describ 
ing the article or constituting the commot 
article in any language, may be refused registration o1 
invalidated in any of the countries of the Union 

(e) Any registration of a trade mark effected in 
one of the contracting countries by an agent, repre 
sentative, or customer of the owner of 
previously used in one of the other countries shall be 
user of the 


a trade mark 


regarded as belonging to the said pri 
trade mark and inure to his benefit, and each of the 
contracting countries agrees to afford adequate proceed- 
ings for securing this right. 

(f) Where a trade mark owned and in use by a 
party in one of the contracting countries is subsequently 
registered in another country by one not the prior user 
and it appears that said registration is for 
or has the effect of preventing the ré pistration or use 
of the mark in commerce in the other country by the 
owner and original user of the mark, such owner an 
original user shall be regarded as the righful 
and shall be entitled either to have such 
cancelled or to recover the mark in accordance 
procedure for recovering property under the laws oi 
the country where thus registered 


he purpose 


ownel 
registration 


with the 


(g) The French and English languages shall be 
the official languages of the International Bureau, and 
its periodicals shall be published in both of these 


languages 
There are a number of other proposals made by 


the United States, and many made by other countries, 
and some of the latter may, by minor changes, prove 
highly beneficial. 

The delegates who will represent the United 
States at the Hague Conference, appointed by former 
Secretary of State Hughes, with the approval of 
President Coolidge, are: Hon. Thomas E. Robertson. 
Commissioner of Patents, Washington, D Wallace 
R. Lane, Chicago, Ill.; Joseph Ba Brown, Prtts 
burgh, Pa 

Where the Journal Is on Sale 

\ list of bookstores where the AMERICAN Bar 
\SSOCIATION JOURNAL is on sale is printed on the 
third cover page of this issue. Lawyers in the cities 


named should address themsel 


current issue 


1 name or the 
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Wednesday, September 2, at 10 A. M. 
President ( es | Hughes will preside 
\ de ‘ é 
Ant < 
IX ¢ et: 
Re easure 
Rey uti { ( itte¢ 
N d Ele« Members 
Annu ress by President of the Associa 
Cent j s goull wn tat ti close of this ses- 
, ft General Council, and 
md Local Council 


Wednesday, September 2, at 2:30 P. M. 





lor S. Foster ident Michigan Bat 
atior preside 
ess of the American 
ul he Michigan State Bar Asso 
tro! 
Add: lonorable Charles Beecher War- 
M he Legal Aspects of Our Rela 
Owl indisposition, Hon William D. 
( hric Yor] I] deliver address on 
The O Scl I riginally scheduled for 
\Vednes ter! 1 In his stead Hon George 
Ww. W New York, former U. S. At 
ne ( elive address on “Codi- 
] i | @ 4 
Eds R. Sunderland, Esq., of 
Michigar n Appraisal of English Procedure.” 
Wednesday, September 2, at 8 P. M. 
t Charles | Hughes will preside. 
\ The Right Honourable Lord Buck- 
ast Lord (¢ cellor of England. 
\ H I B. Kellogg, Secretary 
ms, rete Geane ; 
9 | ré é Reception Book- 
Cadi 
Thursday Morning, September 3 
L. Saner, Dallas, Tex., will preside. 
\ 
10.0% tatement of progress of work of the 
\ me titute, by the Director, William 
ts 
f Sectios nd Commuttees 
the pe Chairmen are given.) 
10:21 ( er Classification and Re 
tate! the Law Thomas I. Parkinson, New 
\ k ( 
C 
30. Crimit l Oscar Hallam, St. Paul, 
MM; 
1( itive Bureau. William M 
+ elphia. | 
10 dicial Section. Justice Pierce Butler, 
VM D. ( (Report will be presented by 
read, Vice-Chairman. ) 
10 ¢ Education Silas H. Strawn, 








FINAL PROGRAM FOR ASSOCIATION’S MEETING 
AT DETROIT 


525 


11:00 Patent, Trade-Mark and Copyright 


Law. Frederick F. Church, Rochester, N. Y. 
11:10. National Conference of Commissioners 
on Uniform State Laws. Nathan William Mac 


Chesney, Chicago, III. 
11:20. Public Utility Law. F. W. 
Minneapolis, Minn. 
11:30. Conference of Bar 
Julius Henry Cohen, New 


Putnam, 


Association Dele 
gates York, i # 
Committees 
11 :40 lederal ‘Taxation. Charles Henry 
Butler, Washington, D. C. (Mr. J. G. Korner, of 
Washington, D. C., Chairman of the Board of Tax 
\ppeals, will explain the new procedure in regard 
to tax appeals.) 
Committees 


11:40. Federal Taxation. Charles Henry 
Butler, Washington, D. C. (Mr. J. G, Korner, ot 


Washington, D. C., Chairman of the Board of Tax 


\ppeals, will explain the new procedure in regard 
to tax appeals.” 

P. M. 

12:00 Professional Ethics and Grievances. 


Thomas Francis Howe, Chicago, III. 
12:10. Commerce, Trade and Commercial Law 
W. H. H. Piatt, Kansas City, MoM. 


12:20. Practice in Bankruptcy Matters. Simon 
Fleischmann, Buffalo, N. Y. 

12:30. Publicity. Silas H. Strawn, Chicago, 
Il. 

12 :40 Publications. Greenville Clark, New 
York 

12:50. Membership. Frederick E. Wadhams, 
Albany, N. Y. 

1:00. Adjournment. 


Thursday Afternoon, September 3 
Hon. John W. Davis, New York, will preside. 


Committee Reports 
(The names of the respective Chairmen are given.) 
P. M. 
2:00. American Citizenship, Josiah Marvel, 


Wilmington, Del. 

2:15. International Law. 
Washington, D. C. 
Law Enforcement. 
New York City. 


James Brown Scott, 


Charles S. Whitman, 


>.95 
m «hers 


2:35. Removal of Government Liens on Real 
Estate. John T. Richards, Chicago, III. 
2:45. Jurisprudence and Law Reform. Henry 


\W. Taft, New York City. 
3:00. Supplements to Canons of Professional 
Ethics. Charles A. Boston, New York City. 


3:15. Scope and Plan. Chester I, Long, 
\Wichita, Kan. 

3:30. Salaries of Federal Judges. A.B. An- 
drews, Raleigh, N. C. 


3:45. Memorials. William C. Coleman, Balti- 


more, Md. 
Thursday, September 3, at 8 oclock, P. M. 
President Charles E. Hughes will preside. 
Address by M. Manuel Fourcade, Batonnier of 


the Paris Bar. 































































Address by Hon, John G. Sargent, Attorney 
General of the United States. 
Friday Morning, September 4 
Hon. Alton B. Parker, New York, will preside 
Committee Reports 
(The names of the respective Chairmen are given.) 
A. M. 
10:00. Revision of Federal Statutes. Paul H 
Gaither, Greensburg, Pa. 
10:20. Uniform Judicial Procedure. Thomas 
W. Shelton, Norfolk, Va. 
10:30. Noteworthy Changes in Statute Law. 
Joseph P. Chamberlain, New York City. 
10:40. Admiralty and Maritime Law. Charles 
C, Burlingham, New York City 
10:50. Change of Date of Presidential Inaug 
uration. Levi Cooke, Washington, D. C 
11:00. Legal Ad Reginald Heber Smith, 
Boston, Mass. 
11:20. Law of Aeronautics. William P. Mac 
Cracken, Chicago, III 
11:30. Incorporation of American Bar Asso 
ciation. John B. Corliss, Detroit, Mich. 
11:40. Insurance Law. William Brosmith, 
Hartford, Conn. 
12:00. Nomination and Election of Officers 
Miscellaneous Business 
Adjournment sine die. 
Friday, September 4, 2 P. M. 
Lake Boat Trip 
Friday, September 4, 7 P. M. 
Annual Dinner of Association—Book-Cadillac 
Hotel. Speakers to be announced later. 
Dinner to ladies, Hotel Statler. 
Saturday, September 5 
Pilgrimage to Ann Arbor \ll day trip as 
guests of the Michigan State Bar Association and 
the Detroit Bar Association. 
. ‘ , 
General Information 
Headquarters 
The headquarters of the Association will be the 
Book-Cadillac Hotel, Michigan Avenue and Wash 
ington Boulevard. 
Registration 
There will be a registration bureau in connec 
tion with Secretary's Headquarters at the Book 


Cadillac Hotel. A list of members and delegates 
in attendance, gi their ' sme and Detroit ad 
dresses, will be pre, irom registration cards, 
and published for the convenience of those attend 
ing, on Wednesday morning, September 2. A re 
vised list will be published on Thursday morning, 
September 3, and a final list on Friday morning, 


September 4. 
Meetings 

All meetings of the Association as a whole will 
be held in the Ball Room of the Book-Cadillac Hotel 
and in the Auditorium of the Cass Technical High 
School, which is located about seven blocks from 
the Book-Cadillac Hotel. Meetings of sections, 
committees and allied bodies will be held either in 
the Book-Cadillac Hotel, the Cass Technical High 
School, or the Statler Hotel which is three blocks 
from headquarters 

- 


The E.recutive Committee will meet at the Book 
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Cadillac Hotel on Tuesday, September 1, at 11 
A. M. 

The General Council of the Association will 
meet daily at 9 A. M. in the Book-Cadillac Hotel, 
the first session to be held on Wednesday, Sep 
tember 2. 

The Michigan State Bar Associatior In addi 
tion to the joint session with the American Bat 
Association on W ednesday, September 2, the Mich 
igan State Bar Association will hold business ses 
sions on Thursday, September 3, at Hotel Statle1 
It will also maintain headquarters at the Book 
Cadillac Hotel. 


Bureau of Information 

Information will be available at the Registra 
tion Bureau, Secretary’s Headquarters, respecting 
the daily a.signment of rooms, etc., for all meet 
ings of Committees, Sections, subsidiary and allied 
bodies of the Association. 

For the convenience of the ladies attending 
the meeting special information concerning shops, 
amusements, points of interest, etc., in Detroit will 
be available. 

Hotel Reservations 

Mr. Oscar C. Hull, Dime Bank Bldg., Detroit, 
Mich., has charge of hotel reservations for mem 
bers and delegates. All applications should be sent 
to him as early as possible at the above address. 
\ selected list of hotels and their rates is shown 
on page 548. 

Transportation 
Full information on this subject has been sent 
to each member 
Witit1aM C, CoLeEMAN, Secretary 
1405 Citizens National Bank Bldg., 
Baltimore, Md 


Conference of Commissioners on 


Uniform Siate Laws 
(Hotel Statler) 
First Session, Tuesday, August 25, 9:30 A. M. 
Address of Welcome. 
Response of President. 
Roll Call. 
Reading of Minutes of Last Meetin 
Address of the President 
Report of the Secretary. 
Report of the Treasurer. 
Report of the Executive Committee 
\ppointment of Committee on Memorials 
Report of Standing Committees 
Scope and Program. 
Kducational and Publicity 
Legislative. 
\ppointment of and attendance by Com 
missioners. 
Reports of General Committees 
Legislative Drafting. 
Uniformity of Judicial Decisions 
Cooperation with Other Organizations In- 
terested in Uniform State Laws 
Cooperation with American Institute 
Reports of Special Committees presenting no 
Drafts for Consideration. 
Uniform Sale of Securities Act 
Uniform State Trade-Mark Act 
Uniform Real Property Acts 


ie 
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Corpus and In 


eome 

Unifor Drug Act 

Unifors \ct for Joint Parental Guar 
lians! of Children 

Uniform Sanitary Bedding Act. 

Uniform Marriage and Divorce Acts. 

Uniform Act for a Tribunal to Determine 
Industrial Disputes 

Uniform Primary Act for Federal Officers. 

U nife Act for Compacts and Agree 
ment etwee states 

Unitor \eronautics Act 

Unife Incorporation Act 

Unife Act for Securing Compulsory At 
tendance of Non-Resident Witnesses. 

Uniform Mechanics Lien Act 


Second Session, 2 P. M. 


The following Uniform Acts of which drafts 
vill be presented at this Conference, will be con- 
sidered in the order named, and each act discussed 
until it is approved or recommitted to the com- 

ittee: 

Uniform Arbitration Act 

Uniform Act Governing the Use of the High- 

ways Vehicles 

Uniform State Inheritance Taxation Act. 

Uniform Acknowledgment of Instruments Act. 

Uniform Act for the Extradition of Persons 

Charged with Crime 

Uniform P ic Utilities Act 

Uniform Act to Regulate the Sale and Pos- 

session of Firearms 

Uniform Act Relating to the Filing of Federal 


Tax Liens 


Uniform Written Obligations Act. 

Uniform Inter-Party Agreement Act. 

Uniform Joint Obligations Act 

Uniform Chattel Mortgage Act. 

Uniform Mortgage Act 

Uniform Act for One Day’s Rest in Seven 

Uniform Child Labor Act 

Uniform Trust Receipts Act 

The dra f the acts named in the above list 
vill be considered during the remaining sessions of 


Conference which will run through Monday, 
\ugust 31 lwo will be held each day, 
morning session from 9:30 A. M. until 12:30 P. 


sessions 


M., and at fternoon session from 2 P. M. until 
6 P. M 
For further information, Commissioners may 
ply to 
RGE G. Bocert, Secretary, 


Cornell Law School, Ithaca, N. Y 
Conference of Bar Association 
Delegates 
Tuesday, September 1, Book-Cadillac Hotel 
Morning Session, 10:00 A. 
nil Address 


c Chairman, Henry 


Julius 


Report f committees 
il Selectior Irvin V 
Louis, Chairman 


Jarth, St. 


larence N. Goodwin, 


(Organization ( 


cago, Chairm 
| Education: Herbert S. Hadley, St 
is, Chairman 


PROGRAM FOR Detroit MEFTING 









Cooperation with the Press: Charles A. 
Boston, New York, Chairman. 
\ppointment of Nominating Committee. 
Afternoon Session, 2 P. M. 
The American Law Institute 
William Draper Lewis, Director. 
Evening Session, 8 P. M. 
Topic and speaker to be announced later. 
Election of Officers. 
Miscellaneous New 


Address by 


Susiness. 


Section of Criminal Law 


The Criminal Law Section will hold two ses- 


sions on Tuesday, September 1, at the Hotel 
Statler. The following speakers will address the 
section: 

Mr. Alfred Bettman, Cincinnati, Ohio, will 


speak on “The Possibility of Improvement of Crim- 
inal Justice by Administrative and Procedural Re 
forms in Connection with Prosecution.” 

Prof. Charles K. Burdick, Cornell University 
Law School, will speak on “Suggestions for Reform 
in Criminal Procedure Through State Action.” 

Hon, Herbert S. Hadley, Chancellor of Wash- 
ington University, St. Louis, Mo., will speak on 
“The Possibility of Improving Criminal Justice by 


Statutory Changes and Constitutional Amend- 
ments.” 
Col. Henry Barrett Chamberlain, of the Chi 


cago Crime Commission, subject of whose address 
will be announced later. 


Section of Patent, Trade-Mark and 
Copyright Law 


10:00 A. M. Annual meeting of the Patent 
Section at Cass Technical High School. 

1:00 P. M. Luncheon, Detroit Yacht Club. 

2-5 P. M. Entertainment provided by 
Michigan Patent Law Association. 

7:00 P. M. Joint Dinner of the Patent Section 


the 


of the American Bar Association and Michigan 
Patent Law Association, at the Detroit Athletic 
Club. 


Comparative Law Bureau 
1 P. M., Tuesday, September 1, Book-Cadillac 
Hotel 


Section of Legal Education and 


Admission to the Bar 
2 P. M., Tuesday, September 1, Book-Cadillac 
Hotel. 


Judicial Section 
\fternoon and evening sessions, 2 P. M. and 
7 P. M., Tuesday, September 1, Hotel Statler. 


Section of Public Utility Law 


The Eighth Annual Meeting of the Section will 
be held on Monday, August 31, and Tuesday, Sep- 
tember 1, 1925. 


There will be three sessions of the Section: 
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2:30 P. M. Monday, August 31, and 10:00 A. M 


and 7:00 P. M. Tuesday, September 1 
Monday, August 31, 2:30 P. M. 


(Book-Cadillac Hotel) 


Address of F. W. Putnam, « 
man. 
Report of Secretary. 
Appointment of Committees 
Address by Kenneth Burgess, 
of the Chicago, Burlington & Quincy R. R. Co 
“Adequate Return.” 
Address by F. B. Odlum, 
Value Stock”; discussion by Thorne A. 
State Railway Commission of Nebraska. 
Address by Blakeslee, 


Minnesota, Chair 


Charles G. General 


Counsel Public Service Commission of New York, 


“Regulation from Commissions’ Viewpoint.” 

Questions to be submitted by members of the 
Section upon which discussion is desired. 

Miscellaneous business. 

Tuesday, September 1, 10:00 A. M. 
(Book-Cadillac Hotel) 

Address by Eustice Seligman, New York, “The 
Broader Legal Aspect of Customer Stock Ownet 
ship of Public Utilities. 

Address by William D. 


Public Service Commission of 


B. Ainey, Chairman 
Pennsylvania and 


Chairman of National Association of Railway and 
Utility Commissioners. 
Address: William W. Potter, of Public Utili- 


ties Commission of Michigan, “Going Value.’ 
Reports of Committees 


Election of Officers 
Miscellaneous business 
Tuesday, September 1, 7:00 P. M. 

Informal dinner of members at Hotel 

Address: Samuel D. Pepper, of Public Utilities 
Commission of Michigan, ““The Motor Bus in Our 
Transportation System.” 

General Round Table 
names to be announced later) 


Statler 


Ll. 


Discussion (topics and 
Miscellaneous business 
Adjournment 
i ’ 
Avenual Dinner 
The annual dinner of the Association will be 
given at the Book-Cadillac Hotel, Friday night, 
September 4th, 1925, at seven o’clock. 


Hon. Charles E. Hughes, President of the Asso- 
ciation, will preside. 
A charge of $5.00 for dinner tickets will be 


made to members and delegates. A limited number 
of guest tickets will be furnished to members, 
permitting, at a charge of $7.00 each. 

Tickets for the annual dinner can be procured 
and arrangements made for table parties, on appli- 
cation at the office of the Treasurer, at the head- 
quarters of the Association in the Book-Cadillac 
Hotel, where representatives of the Dinner Com- 
mittee will be in attendance each day from 9:00 A. 
M., to 6:00 P. M., from Monday, August 3lst, (two 
days before the annual meeting) until Thursday 
night, September 3rd, (the night before the annual 
dinner). No tickets will be sold nor arrangements 


for table parties made, after six o’clock Thursday 
Friday 


Spat S 


night, as printed 


arranged, of members 


night for the dinner on 


seating lists, alphabetically 
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General Solicitor 


New York, “No Par 


Browne, of 





RNAL 






in attendance at the dinner w 


ing the number of the table assigned to each per 
on and therefore the closing on Thursday nig] 
of the subscription books for the dinner is nec 
sary in order to permit the preparati 
ing of these seating lists. 

FREDERICK E, WapHAms, Treasure 


Reduced Rates for the Detroit Meeting 


Through the courtesy of the Central Passeng: 
Association, a new plan of securing reduced rates 
will be inaugurated this year. This plan h: 
concurred in by the Trunk Line, New England 
Southeastern, Western, Southwestern and Trans 
Continental Passenger Associations, so that the 


same reduction will be advailable to members from 
all parts of the Country. Instead of the 
} 


certificate 





plan heretofore used, we will this year adopt the 
“Identification Certificate Plan,” ch secures for 
each member and dependent members of his or her 
family, a rate amounting to fare and one-half, when 
ticket to Detroit and return is purchased 

These certificates, to be used in secu their 
tickets, have been sent to all members with the ad- 


vance Program and Committee Reports, which was 
mailed to them about August 1. fter presenta- 
tion of the certificate and purchase of round trip 
ticket at point of departure, nothing will be re 
quired except validation of return ticket by the 
Ticket Agent at Detroit upon departure for home 
The turning in of certificates to the Secretary’s of- 
fice for validation, and the uncertainty as to the 
securing of a reduction, will be eliminated under 
this new plan. 

As figures showing the approximate attendance 
at the Detroit meeting to be large enough to war- 
rant the concessions which have been granted, were 
furnished the Railroad \ssociations, it 
is hoped that all members attending the meeting 
will use the certificates which will be sent them, so 
there will be no difficulty in securing similar con- 
cessions hereafter. 

The Passenger Associations above referred to 
aq plicable to the 
and tickets 


Passenger 





have also made the reduced rates ay 
meetings of Sections and Allied Bodies, 
will be sold on a date that will enable members to 
reach Detroit on August 25, the date on which the 
Commissioners on Uniform State 


Conference of I 
is Sept 


Laws convenes. The return limit - tk 
certain sections of the country summer tourist 
rates will be lower than the rates obtainable by 


the certificates to be sent out, in which case mem- 
bers should avail themselves of the 
I am requested to announce also, for the con- 
venience of members living in or New York, 
Philadelphia, Washington and Baltimore, and points 
reached via these cities, that extra cars as required 
will be provided and attached to the Pennsylvania 
Limited, which arrives in Detroit in the early 


+ 


ywer rate. 





morn- 


ing following departure from the cities named. For 
further particulars, application should be made to 
Mr. Ira B. Yeakle, Division Passenger Agent, 


Pennsylvania Railroad Company, 18 East Fayette 
Street, Baltimore, Maryland 

WILLIAM c. Col EMAN Secretary 
Luncheons and Dinners 


The following will hold luncheons and 


meeting of the Association at 


dinners 
Detroit, 
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chairman of Arrangements Committee, 2332 Buhl 
Building, Detroit. 
Invitation to Patent Section 

To members of the Patent Section, American 
Bar Association— 

Gentlemen: 

The Patent Section meets in Detroit on Sept. 
1 and the Michigan Patent Law Association ex- 
tends to Section members a cordial invitation to 
visit with the Detroit Patent attorneys during that 
week. To those who play golf, we particularly 
urge that you bring your clubs and that you come 
the Saturday, or Sunday or Monday before and 
play golf with us then. 

We will try to make it worth your while to 
come to Detroit. Plan for it. 

Very sincerely, 
MicHicAN Patent Law ASSOCIATION. 
By Milton Tibbetts, Chairman, Entertainment 
Committee. 


Phi Alpha Delta Law Fraternity 
Members of the Phi Alpha Delta Law Frater- 
nity contemplating attending the Meeting of the 
American Bar Association in Detroit on Sept. 2, 3 
and 4, will kindly communicate with Mr. James P. 
Harrold, 108 South La Salle Street, Chicago, Ill. 
Georce E. Finx, Supreme Justice. 


Regular service by boat between Detroit and 
Cleveland and Detroit and Buffalo will be main- 
tained to and including Sept. 5. 
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taile nts concerning which will ap- 
ear i Q Facilities for regis- 
tio! I be provided at the 
egist! Secre Headquarters, 
( 
UN M MNI, Luncheon, 
tel Tu lay, Sey er 3 

U sco ALumNri, Luncheon, 

k-( Se ber 3rd. 

Y ALI S \ rion, Luncheon, 

k-( l Si ber 2nd 

Mr Ma LUNCHEON FOR STATE 
CITIZEN ( rEES, Thursday, September 3rd, 
Book-( 

DELTA 1] r La RATERNITY, Banquet 
Septem De 21 5:30 o'clock at the Statler Hotel. 

ddress s to Percy Powers, 900 Union 
Trust Buil D it lic] \ll Delta Thets 
re request registering for the American 
mar meet t t the Delta Theta Phi regis- 
ition des there obtain their tickets. 

Conce the University of Michigan Alumni 
Luncheon 1 e the following additional notice: 
‘The Universit f Michigan Law School Alumni 
vill have t nual lunche on Thursday, Sept. 

12 :30 [ the el Statler. Several 
iges ~ e Courts and lawyers of promi- 
enc greed attend. Attendance 
seve ed graduates is expected and brief 
resses made by representatives of the 
Bench, the 1 the law school faculty. All 
Michig es are cordially invited to attend. 
\ccept: Id sent to Charles F. Delbridge, 
Federa! Air Laws Gre 


-atly Needed to Give Business of Commercial Aviation Legal Standing, 
ide Uniform System of License and Inspection, and to Establish Rules for 


Settlement of Disputes 


By W. Jerrerson Davis, Lieut. Colonel, O. R. C. 
Recent War Department Legal Adviser in Europe 


f nerve to say we need more 
The general feeling is that the 
tty well stuffed with laws al- 
if air commerce in other coun- 
ynvinced that the one greatest 


is Federal Legislation. 

governing aviation Airplanes 
ing about the only thing in 
ven legislated either for or 
of sport and commerce is a 
feeling that there must 
but where 


nmittee of the American Bar 
Congress for years the 
ng the rights, and fixing 


his strange, new activity. But 
it, not because there was any 


intelligent objection to it, but for the same reason that 
a man carrying a load in the snow does not stop to 
make a sled—he can plod along in the old track with- 
out having to put his mind on a new device. 

The Civil Aeronautics Act, which was up before 
the last Congress, had the endorsement of every de- 
partment of the government, and was also recom- 
mended by the President. And yet it, like all its 
predecessors, died in that national slaughter of the 
innocents in the closing days of Congress. 

The need of Federal air laws is most obvious 
First and most important, to give the business of com- 
mercial aviation a legal standing. 

It used to be that Big Business went ahead first, 
and had laws cut to fit it afterwards. But not any 
more. These days investments wait on clearly defined 
legal rights. Even the Standard Oil Company in this 
good year of our Lord 1925 won't buy a rich oil field 
until every Indian heir to the third generation signs a 
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Millions 


per 


If 


assured 


quitclaim deed. you approach a Man of 

with the most of twenty 

he will not budge a dime’s worth until he knows what 
ben) 


prospect cent, 
standing the thing will have in the courts. 

That is why it has been so difficult to organize 
commercial aviation companies. Our mechanics have 
proved they can make the machines. Our pilots can 
fly them over any in the teeth of 
weather. The aircraft have successfully demonstrated 
they can carry passengers and mai} and express and 
freight, and do it with a swiftness and sureness that 


obstacles, any 


mean incredible savings 


But four years have passed, and still our big 
aviation companies are merely in the “Perhaps-before 
long” stage. 

Largely because we have no legal basis upon 
which to organize such companies. There are no 


laws defining their rights to acquire property in land 
ing fields, no regulations regarding the licensing of 
pilots, or the inspection of planes. No statutes defin 
ing responsibility for in ¢ of accidents. No 
agency to charter such transportation companies 
Obviously these matters cannot be left to states 


loss ase 


and cities. Nothing could be more disastrous to 
aviation than a set of conflicting local laws. Flying 


is so obviously an interstate affair that Federal legis 
lation absolutely required 

Already we have lagged far behind European coun- 
tries in this respect. For they not only have the 
national laws governing and stimulating aviation, but 
the sixteen most important foreign countries have 
adopted the International Air Code which for- 
mulated at the Prague Congress 

Flyers in Europe are thus given a wide freedom 
of action. Boundary lines are obliterated. Commer 
cial companies have a definite legal standing. Conse- 
quently passenger carrying planes are establishing air 
lines from country to country and city to city 

I have never been able to understand why our 
government did not ratify the International Conven- 
tion on Air Navigation. It obligated us to nothing 
except the observance of international flying rules, 
and would have lifted boundaries on flyers. If 
do not enter into the International Air Code agree- 
ment, then separate treaties must be arranged imme- 
diately with Canada and Mexico in regard to flying 
across boundary lines. 

Before starting our world flight last year the State 
Department had to obtain permission from every coun 
try over which they intended to fly 

As the matter now stands, American aviators have 
no right to fly over the boundary lines of any other 
country. This is because we are not signatory to the 
International Air Code agreement. Moreover, if one 
of our aviators, after gaining permission to fly through 
air of a foreign country, happens accidentally to dam- 
age the person or property of a citizen of that coun- 
try. we have no basis on which we may insist that 
he be given the benefit of the special international con- 
sideration of a flyer under the protection of the In 
ternational Aeronautical Agreement 

Federal legislation is also very important. for the 
establishment of a uniform system for examining and 
licensing pilots and inspecting aircraft. Whatever 


1S 


was 


we 


faults the governmental administration may have, the 
public pins, and rightly, a great deal of faith to federal 
inspections. 

Not many years ago the packing companies went 
into the air because it was proposed that the federal 
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officially 
interstate 


government should 
through 
the packers and the public reap immeasurable 
from that inspection. 
pure food administrations and of inspection 
and seeds handled by the Agricultural Department 
lor this reason, if for no other, it will be 
commercial aircraft if the government establishes 
of Federal f 
planes that are to carry passengers 

\ man’s desire to fly is regulated « 
If he is once convinced that 


} ‘ | 
nicago and 


Inspect 


shipped commerce loday bot 


The same has been true of thi 
of plants 


a benefit 


system licensing and inspection of all 


uite largely 
by his sense of security. 
that it is safe to hop off from 
Denver, so that he can make the trip without injuring 


land in 


even his life insurance policy, the lines will be 
popular. 

[f wandering, and often erratic pilots are allowed 
to pick up old planes and start, without any regu 
lations or restrictions, a passenger carrying line, there 
certainly will be accidents which will dampen the en 


thusiasm of the air fans. 

In order that examination for a pilot's license and 
the safety requirements of flying planes be uniform 
and strictly adhered to, it is necessary to incorporate 
such provisions in a Federal Aeronautic Bill. Prefer 
a.ly all pilots should have the same deg train 
ing as are required of military aviators, and for that 


rec of 


reason it is felt by many friends of aeronautics that 

the examination for a pilot’s license should come 

through a Board of government examiners. The man- 
S s 


ner, however, of examination, is not so important as 





that there should be Federal authority requiring the 
examination and providing means for it 

One of the oldest problems in the world, and one 
that accompanies every new enterprise, is how to de 
cide who is to blame in case of trouble or accident 
It is the first problem of the government to lay down 


rules and laws by which disputes may be settled. There 
must be courts with authority Chere 
for the trial, and rules by which it is determined who 


is at fault in cases of dispute 


must be codes 


Aviation being an entirely new activity in an un- 
used and unexplored element, finds itself in America 
without law or precedent \s flying becomes more 
and more common, there will be hundred 


s of disputes, 


accidents and actions for damages between flyers and 


between flyers and civilians. Who is going to try 
them, and by what rules are they going to settle the 
disputes? A flyer from West Texas smashes into a 
deserted oil derrick in Oklahoma Che flyer sues the 
owner of the well for leaving the derrick standing. 
The owner of the well sues the flyer for damage to 
the derrick. Would it be tried in Oklahoma where 


the derrick stood? Or in Texas where the flyer lived ? 
Would it be tried by a local justice of ? Or 
in the District Court or in the Federal Court? 
Suppose a flyer from Utah distril literature 
advocating polygamy over Northern California. Could 
he be arrested in California and on the grounds 
of circulating objectionable printed matter, or would 
it be left to the courts of Utah to determine whether 
or not he was guilty? If an Kokomo, 
Indiana, should be accused of stealing a propellor from 
another aviator in Kalamazoo, Michigan, and be caught 


the peace 
utes 


tried 





aviator ft 
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with it in Denver while on his way San Francisco 
with a passenger whose time was valued at a thou- 


sand dollars an hour; would Denver authorities have 
a right to detain him, and who would have authority 
to accept bail? And if he should be detained and found 

























inocent, whom could he sue for damages in delaying 
his flight Ar where could his action be brought? 
All such matters must be definitely determined, 


ind that by federal legislation 
Che reluctance of Congress to pass aeronautical 
ills is not from any real opposition, but purely from 
press of other matters, and because the individual 


Congressman has not been brought to feel the vital 
necessity of lending immediate and intelligent encour- 
iwement to aviation in America There is a remark 
able unanimity in the opinion of all friends of avia- 
| tion—and it is NO enemies—as to the necessity of 
the federal government taking steps to regulate and 
foster this new industry. It needs to be done commer- 
cially, and it is vitally necessary to do it from a mili- 
tary standpoint It is improbable that we are going 


to have sufficient appropriations to develop military 
aviation to within half of the requirements of na- 
tional defense. We can hardly expect so unmilitary 
a people as America to appropriate much money in 
times of peace for fighting planes; but we can expect 


them as a commercial nation to foster commercial 
aviation to such a point that it will make factories and 
material available in cases of military necessity. 

There is no doubt but that the Civil Aeronautics 
Bill, which was up for consideration during the last 
Congress would have passed almost unanimously, could 
t have been brought to a vote. This bill was the best 
of all of those which have been proposed, and pro- 
vided for the creation of a Bureau of Civil Aero- 
nautics in the Department of Commerce, and the ap- 
pointment of a Commissioner of Aeronautics, giving 
wide discretionary power to the Secretary of Com- 


merce or the Commissioner of Aeronautics to adopt 
such regulations as were found necessary for the 


licensing, inspection and operation of aircraft. The 
Bill also contained in succinct form a statement of 
the general legal principles governing Aeronautics in 
\merica , Americans who feel the urge of this 
ist new air demain of ours which in a few years 
is to be dotted with flying craft, either of our own or 
foreign countries, should urge upon their Congres- 
sional representatives to take up this matter and see 
that an adequate bill is speedily passed, and thus 
give our new infant, the flying industry, a good take- 
ff 
No startlingly new invention has ever been per- 
fected so swiftly as that cf the airplane. The Wright 
Brothers made their first successful experiment in 1903 
it Kitty Hawk, N. ¢ 
Only twenty-one years, and now every coun- 


try in the world has heard the throb of the giant 
pulse of the swift winged man bird. Abyssinia, Siam, 


Mesopotamia, Egypt, Siberia, the plains of Thibet, 
South Africa, the Arctic Circle, the highest mountain 
ranges, the most desolate plains, all have seen like the 
7 prophet, a cloud in the air not larger than a man’s 


ind that means a vast on-sweeping storm of flying 
craft which will overspread the heavens by day and 
spangle them by night—swift messengers of commerce 


or war 

The rld has unfolded its wings, and never 
again will the air be a strange invisible continent of 
emptiness The gate to the sky has been unlatched, 
and the hosts of the nations will fly in. 

England is marshalling a vast array of aircraft. 
France, it is said, can put thousands of planes into the 
air now. Every country in the world is giving atten- 





PutTinGc Laws Over WINus 


tion to its flying force. Intelligent, fostering laws, 
research, experiments, subsidies, every aid is being 
given to the flyers. 

Shall we refuse to pass necessary legislation? Shall 
we let Europe carry our air passengers, as we sO 
long allowed them to carry our ocean traffic? 

From a sense of pride, from a sense of utility, of 
safety, of glory, America, the inventor of the air 
plane, must be swiftest and strongest on the wing 
No matter what it costs it will be the best invest- 
ment we ever made. 

England is subsidizing aircraft. Her citizens are 
building planes and dirigibles. They are planning lines 
through her compact little island and her remotest 
colonies. She is urging her people, and her people 
are urging the government, to become the fastest and 
strongest nation of flyers in the world. France has 
already outstripped the world in the development of 
aircraft. She has almost ten planes to England’s one, 
which she could put into the air. She is building 
more, and plans to carry messages and passengers and 
express and freight from her shores to all countries 
of the world through the air. Germany is again build- 
ing Zeppelins, and is using her marvelous mechanical 
genius to develop new and more effective airplanes. 
Japan is subsidizing commercial flyers, and is appro- 
priating large sums for military airplanes. [very 
country in the world is giving attention to its flying 
force. None are so backward that they do not see 
that man, once having conquered the air, will never 
rest again with his two feet upon the earth. There 
will be reverses and losses and discouragements. Many 
experiments will be very expensive in money and 
somewhat in life, but the more difficult a thing and 
the more dangerous, the more eagerly the adventuring 
spirits of the world flock to it. There are probably 
today more than 100,000 men in the world who on an 
hour’s notice could take a plane into the air. These 
numbers will increase, ard they are going to find a 
way of using their skill and their machines profitably. 

As longer and longer flights are maintained, the 
boundaries of the earth will be comparatively obliter- 
ated. Flyers will criss-cross over nations and land on 
foreign soil 

Shall we who invented the airplane, and who 
boast of being the most progressive nation of the world, 
put off without reason year after year the passing of 
those fundamental laws which will establish on a just 
and intelligent basis this marvelous new industry which 
we have given to the world? 


Legal Staff of Interior Department 


\Ithough the principal function of the Depart- 
ment of the Interior is to render public service in 
reclaiming arid lands, in operating the National 
Parks. caring for the Indians, making geological 
surveys, handling the public domain, safeguarding 
the lives of miners, paying pensions to old soldiers 
and many other sundry activities, it is not generally 
known that it is also one of the legal branches of 
the Government. Due to the fact that Congress has 
vested quasi-judicial authority in the Secretary of 
the Interior over many questions coming before him 
for settlement, there is a veritable maze of legal 
work in the Interior Department. This consists of 
formulating decisions and opinions, constructing 
statutes, weighing testimony, hearing arguments on 
appeals, reviewing testimony, preparing contracts 
and every other variety of legal procedure. 
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DECLARATION OF INDEPENDENCE* 


By Hon. CHARLES E. HUGHES 


President Ame? 


E are on the eve of the celebration of out 
national holiday when we recall the heroism 
and statesmanship, the daring, the sacrifices, 

and the political genius of those who gave us our 

country. It is a day of recreation and enjoyment 
but it should also serve for retrospect and reflection. 

We go back to a time when thirteen colonies 

stretching along the Atlantic seaboard, with a total 

population of less than four millions, were smarting 
under the injustice of the denial by the British 

Crown of the rights of local self-government. They 

had sought to maintain these rights without sacri 

fice of allegiance to the mother country, and a little 
tact and reasonableness on the part of the British 

Government would have saved that allegiance. But 

when it became clear that the colonists could not 

be free without being independent, they determined 
to be both. Their reasoned remonstrances and peti 
tions had been met by fleets and armies, and they 
had been constrained to resort to force in their de 
fense against force. They had at once proved their 
mettle. Lexington, Concord, and Bunker Hil! had 
given them confidence. For “God save the King” 
there began to be heard “God save the People.” 

The crisis had come in New England. but the 

menace to their liberties and the necessity of com 

mon effort to protect them was felt throughout the 
colonies. The voices of the patriots in Virginia 
sounded the same note as those of Massachusetts. 

The men of More’s Creek in North Carolina re 

sponded with equal zes’ :nd courage to the chal 

lenge of their brethren of the north and the militia 
of the southern colony had risen on every country 
side with the same spirit that the New Englanders 
had sprung to the relief of Boston. When Wash 
ington, who had taken command of the Continental 

Army, had forced the evacuation of that city by the 

British in March, 1776, the actual war had gone 

far that it was high time that the colonists shou 

realize their destiny and declare their independence 

North Carolina definitely led off by authorizing her 

delegates in the Continental Congress to concur in 

“declaring independency”. The Virginia Conven 

tion resolved to propose to the Congress “to declare 

the United Colonies free and independent States” 

Other colonies followed suit, and on June 7, 1776, 

Richard Henry Lee of Virginia presented to the 

Congress the resolution: “That these United Colo 

nies are, and of right ought to be, free and inde 

pendent States; that they are absolved from all 
allegiance to the British Crown; and that all politi 
cal connection between them and the state of Great 
sritain is, and ought to be, totally desolved”. But 
there were able and sincere patriots in the Congress 
who thought it was yet too early for such action 
and it was decided to reserve the question for three 
weeks so as to give all the colonies opportunity to 
advise the Congress of their decision. By June 28th, 
twelve colonies were committed. and New York, 
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peculiarly exposed and apprehen: , alone hes 
tated. On July second, 1776, by the te of the 
twelve colonies, the Congress resolved upo 

declaration of Independence and a co! mittes I 


draft the declaration was appointed consisting of 
Thomas Jefferson, Benjamin Franklin, Joh: 
Roger Sherman, and Robert Livingston Che 


young and brilliant Jefferson, of rare culture and 
extraordinary political insight and gift for leader 
ship, as the representative of Virginia, which had 
brought forward the resolution, was chosen to pre 
pare the declaration and to him we owe the im 


mortal document which was formally ad 
the fourth of July. On July ninth, New York gave 
her approval and the thirteen colonies stood united 
in the purpose to assume among the powers of thx 
earth “the separate and equal station” to which the) 
were entitled. 

The Declaration of Independe nce has been s« 
verely criticised as extravagant in its denunciations 
and unsound in its philosophy But criticism is 
short-sighted which fails to take account of the 
exigency, the purpose, and the pitl I 


\ rallying cry was needed that hearts should be 
quickened and resolves fired wit new . zeal It 
was necessary to give emphatic expression to the 
consciousness of wrongs inflicted and to lofty po 
litical ideals. John Adams criticised it for lack of 
originality but it was better than original. The 
Declaration spoke with the tongue of Magna Charta, 
the Petition of Right and the Bill of Rights. It 


} 
| ; 


gathered up the arguments an 
the generations which had been struggling for po 


litical liberty, and has well been described as “the 
most commanding utterance in any age, in any 
language, of national grievances and national put 
pose’. Its assertions “that all men are created 
equal, that they are endowed by their Creator with 
certain unalienable Rights, that among these are 
Life, Liberty, and the pursuit « ness”, “that 
to secure these rights, Governments are instituted 
among Men, deriving their just powers from the 


consent of the governed”; which have been called 
“glittering generalities”, are infused with the spirit 
which has made possible every successful contest 
for emancipation. It is said that men are not cre- 
ated equal, and it is self-evident that they are un 
equal. They have different inheritances, different 
environments, different capacities, different apti- 
tudes, different tastes. These differences mean 
inequalities. There are inequalities due to what is 
natural and to what is acquired; they are disclosed 
in the zest for life, in diligence, in opportunities 
themselves and in the keenness which pe 
portunities and the intelligence which makes use of 
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them. But the Declaration was an affirmation of 
political aims and political standards W hatever 
our differences in capacities and aptitudes, we ar 
entitled to stand as equals before the law Chere 
must be no inequality due to political privilege or 
exploitation. The free citizen has a right to the 
impartial administration of justice vhich know 


neither rich nor poor, to the equal protection of 
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of local self-government not dependent upon a na- 
tional or central authority. The States differed in 
size, in population and in wealth. It would have 
been fatal to attempt to equalize them. They had 
to be taken as they were, similar in many respects, 
but with different traditions, practices, and eco- 
nomic opportunities. Our fathers had the genius 
of accommodation and thus we have the extraor- 
dinary advantages of adequate national and local 
authority with distinct sources of power. Since that 
time, thirty-five States have been admitted to the 
Union on a footing of equality with the original 
States. These are different in size, in wealth and 
population, but we have the same need of this prac 
tical adjustment. You could not destroy the States 
or abolish their inequalities if you would. You can- 
not alter them. They remain entrenched in local 
sentiment and constitute our assurances of local 
self-government. If we did not have States of some 
sort, we should have to find a means to create them 
With our vast population and extent of territory, 
government would become impossible without some 
measure of decentralization. There is no use in 
decrying today, any more than there was at the time 
the Constitution was adopted, the inequalities of 
States; rather let us understand their advantages, 
prize the traditions of local self-government that 
they afford, make them efficient and self-reliant in 
their spheres, and be grateful that with this chance 
to control our local affairs we still have a nation 
equipped with every power of sovereignty needed 
for the national security, for our dealings with 
foreign powers, and for the regulation of interstate 
and foreign commerce with its increasing intimacies 
and novel facilities. We read the Declaration of 
Independence as the powerful utterance of men 
capable, not only of achieving independence, but of 
giving “is this remarkable organization of govern- 
ment which has stood the severest test of an un- 
precedented expansion in every activity, in numbers 
and concerns. 

The fathers, recognizing the necessity of gov- 
ernment, had no notion that the individual should 
be the creature of any arbitrary power. “That to 
secure these rights”, said the Declaration, “Gov- 
ernments are instituted among men”. After pro 
viding for the organization of the Union, there was 
the insistence on the adoption of the Bill of Rights 
incorporated in the first ten amendments of the 
Constitution, providing for free speech, free press, 
free assembly, the right to worship according to 
one’s conscience, and other privileges and immuni- 
ties, as against any action of Congress. The same 
demand bore fruit in the guarantees of liberty in 
our state constitutions. So that we have the un- 
usual arrangement of national government ap- 
propriate for national needs, local government for 
local needs, and as against every executive and 
legislative action, the protection of individuals, of 
those in the minority, in their fundamental rights 
How could these rights be maintained and these 
guarantees enforced? Not by the Congress or the 
legislatures which themselves were sought to be 
restrained; not by the Presidents and Governors 
who were to be controlled. There was only one 
way, and that was through the judgment of im- 
partial and independent men learned in the law and 
experienced in its application, placed in judicial 
tribunals and charged with the duty of enforcing the 
Constitution as the supreme law. To them was 
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protection of the rights of indi 
viduals against the their representatives, 


temporary and 
ride the essential liberties of the citizen 
than ever 


thus confided the 
abuse Ss ol 


against passions demands. whicl 


would over 
This safeguard is more important today 
as well organized groups by propaganda, even by a 
sort of terrorism, seek legislatures 
The courts are human institutions and as such dis 
play imperfections, but reinforced by our traditions, 
freed from the gusts f political passion and un 
reason which sweep ugh legislative halls at 
times, as little beset by temptation as is humanly 
possible, and supported by the respect of the com 
munity, they in striking measure have justified out 
confidence, and whatever ma) he said of their short 
far the best record of all the de 
These constitut ona 
have imposed requirement of de 
liberation and have brought the efforts of transient 
the calm test of funda 
mental conceptions of liberty and justice. 
Where in the world have the principles of the 
Declaration of Independence had better observance: 
Where is the individual so secure In the opportunity 
to gain a livelihood, to obtain an education, to enjoy 
wholesome recreation, to get the full advantage of 
every invention promoting convenience and comfort, 
to profit by thrift and to 
Where are standards of living higher, and where is 
life itself more worth while than in this beloved 
country of ours, blessed with institutions under 
which, with full play for the processes of reason, 
free men and women can work together for their own 
and the common good 
It would be easy to out defects 
doubtedly exist on every hand No 
ernment or society can escape the ills due to evil 
measure of liberty can be 
abused. But you do not need to burn your house 
to get rid of rats You do not need to overturn our 
institutions in order to secur better administration 
With our opportunities for investigation and cor 
rection, there is no remedy 1! disorder. There is no 
in promoting hatred 
There is no prospect of advantage through uproot- 
ing the tree of life whose fruit we have enjoyed 
1 which cannot be cured by peaceful 


There is no evil i 
measures and through the use of the instrumental 


to dominate 


comings, hold by 
partments of government 
guarantees 1 the 


and oppressive majorities to 


improve his condition? 


Un 


o ’ 
FOV 


point 


abuses 


purposes, and any just 


promise of betterment class 


ties which our institutions provide. Those who 
counsel disorder, the mischief-makers who, if they 
had a chance, would plunge us into the desolation, 
and inflict unon us the privations and cruelties 
which are manifest in those places where their 


successful, are not prophets ot 


efforts have been 
liberty, or of a happier day. but of oppression, of the 


brute force of a class dictatorship, of a tyranny 
which is ruthless in stamping out every right and 


privilege of thosé After making 
allowance for every evil, ind striking a fair balance, 
it is apparent that in the United States there have 

than ever attained by a 


fully 
nd ideals of the Declara 


who oppose it 


been realized, more 
oreat population the aims 


tion of Independence. How are we to conserve 
what we have and rise to higher levels Our ad 
vantages will not be conserved by citizens who are 


trust. You have no right to talk 


indifferent to thet 
speak of your veneration 


of your Americanism, to 
of our Constitution and yout appreciation of our 
privileges, while you 1gnor the plainest duties of 
citizenship. We cannot meet as a people in assem- 
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blies and govern directly. 


We must govern throug 
representatives and the test of out fidelity to tl 
principles ot our government is found in the qualit 


It is the duty of every qua 


of our representation. 


fied citizen to vote, to throw his weight into tl 
electoral scale. It is his duty to take part in th 
proceedings which lead to the choice of candidate 


for office. [t is his duty to consider how he 


most influential in securing good government 
simply by voting, or by the selection ol 

but in aiding in the development sound 
opinion and in maintaining the standards of 
and honor which must characterize a sound demo 
racy. One of the chief difficulties elop 
ment of democratic institutions is the springing up 
of many political parties, or groups making it hard 
to enforce political responsibility We have th 
elsewhere of coalition governments exist 
combina 
little 


may be 
not 
candidates 
public 
trutl 


in the dev 


spectacle 
ing upon sufferance through a temporary 


tion of several groups, governments with 
authority and not representative of a majority of the 
people. Fortunately, as | think, we still have in 


but the re 1s lacking 


this country two major parties, 
‘n each coherence and the enforcement 
bility. The is always the danget of 
chinery serving the selfish interests of party bosses 
or of a party breakdown due to the absence of ot 
ganization and leadership. On every hand we have 
these tests of our capacity for self The 
system in its divisions of 


very advantages of our 
lifficulties which 


national and state authority create « 

a less complex arrangement would not present. We 
need the dissemination of eccurate information, con 
stant debate on every issue both as 
detail, the alertness and acumen 

public, but we should seek especially to 
means of enforcing the responsibility 
sentatives and of securing the 
leadership We ought to be able to 
manipulation of party organization 


o! respons! 


party ma 


cvovernment 


to prin¢ iple and 

an intelligent 
strengthen 
our of repre 
benefits ot wise 
avoid the selfisl 


without inviting 


disintegration. 


When the New Englanders rushed to the relief 
of Boston, every citizen sensed his peril and knew 
what he must do. In every crisis, we wake up But 


we need the sustained attention which is the price 


of successful self-government Indifference 
to be moet characteristic of som« our people who 
have had the best advantages They delude them- 
selves with a false security and wv ash their hands of 
It is idle to talk of the 


seems 


politics unassimilated, to 


demand \ mericanization, if thos¢ who are assimi 
lated and regard themselves as true (Americans, 
ignore their most obvious political duties The 
Declaration of Independence pro¢ laims the purposes 

| tl purposes of 


of government but these must be the 
the men and women who make and preserve govern 
No institutions will save us; we 

No artificial relations 01 organizations 
ing together and 


must save 


ments 
ourselves 
will give us the capacity for work 
solving our problems. We ust be inspired 
with the true love of liberty, of the love of liberty 
as well as our own, and this earnestness 


manifested in devotion to the public ser- 


still m 


for others 


of spirit, 


vice, can be sustained only by a deep sense of the 
obligations of human brotherhood and an abiding 
faith in human destiny To the great ends of the 


1ioVv, Wwe should 
of the Dec- 
vur Fortunes, 


free institutions which we now e 
pledge to each other, as did the ig? 
laration of Independence, “out Lives, ‘ 


and our sacred Honor of 
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METES AND BOUNDS 


By Bisuop Lutuer B. WILson 
Of the Methodist Episcopal Church, New York* 


N THE cor ance of realty there is a descrip- 
| tion of the nd conveyed by metes and bounds. 
These lin nd measurements are commonly 
viven in relation to land marks, the existence and 

mntinuance I which are assumed. 
To a plain man, an unofficial observer like the 


ld seem that the Constitution of the 
like such a deed, for it is a grant 
de to a Central Government by cer- 


spe iker, it W 
United State 
1uthority 


1 


tain states at the time sovereign and independent, 


though loos« bound together in a confederation. 
The metes and bounds of the Federal Govern- 
ment were naturally of the greatest interest and 
importance. The Confederation had not been able 
to secure the objects contemplated when the inde- 
nendence of the colonies was declared. A stronger 


central government, however, involved the exten- 
sion of its authority and this could only be by the 
surrender of prerogatives and powers which the 
states then es or the people had possessed and 
Chief Tustice Marshall has said that the 
powers cot ed bv the Constitution are enumer- 


ited rather defined but the leaders of the dav 


exercise d 


understood tl ilues with which they were deal- 
ing and mat f the questions considered by the 
Convention of 1787 had already been under the 
scrutiny of worthy to be regarded as masters 


f state cr 


So sensitive was the American mind, so deli- 


ite the subiect to be considered, that the pro- 
eedings of the historic convention were conducted 
under the pledge of strictest secrecy in order that 
every eml sing interference might be avoided. 
It was the question of metes and hounds that was 
chiefly at Were the old articles of Confed- 
eration only to be revised? Or was a virtually 
new grant to be made? How far could the con- 
ention go? What should be ceded by the states 
ind what retained? What concessions on the part 
of the larger states should be exacted by the 
maller as ndition of union? Few even of 


{ 


those now yrred as the founders of the Federal 
(Government were at the opening of the Conven- 


tion sanguine as to the outcome. but as the dis- 
cussion continued those who spoke for the larger 
tates conceded to the smaller eaualitv of repre- 
entation in the national Senate and little by little. 
inder the persuasive eloquence of Madison and 
lames Wilson, the rare diplomacv of Beniamin 


Franklin, the commanding personalitv of George 


Washington, the draft of the Constitution was 
brought out. an instrument which its proponents 
modestly affirmed was the best which. under the 
circumstances. could be devised. Such was the 


1oderatior f its makers. but manv of the leading 


tatesmet! the world have regarded it as among 
the most “wonderful works ever struck off bv the 
brain and purpose of man,” and many of the repub- 
*Rad A ress delivered by Rishen Wilsor on Tuesdav. Tune 23 
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lics later formed have paid our Constitution the 


tribute of their imitation. 

Sent down by the old Congress to the several 
states for ratification, the arguments of such 
objectors as Luther Martin were repeated in the 
state conventions and even so illustrious a patriot 
as Patrick Henry opposed ratification, but Alexan- 
der Hamilton, who seems to have contributed but 
little to the Constitution at Philadelphia, addressed 
himself wholeheartedly to the cause of its adoption, 
with Madison and Jay as his most notable asso- 
ciates, and at length the leaders, who had wrought 
more wisely than they themselves knew, had the 
joy of seeing the foundations of Federal Govern 
ment firmly and finally laid. 

The central authority, weak and _ ineffective 
under the Articles of Confederation, was ade 
quately strengthened for its gradual ascent to that 
place of preeminence which today it occupies 
among the nations of the world. The boundaries 
had been drawn and yet for long years it was con- 
tended by strong men that the enactments of the 
National Congress might be nullified by the indi 
vidual States. and that States displeased with the 
Federal policies might withdraw from the Union, 
secession being the state’s remedy of last resort. 
But at length, under the shadow of the Civil War, 
under the leadership of President Lincoln, who 
believed that the preservation of the Union is a 
vital cendition for government of and by and for 
the people, it was established that so far as the 
states are concerned, the National Government has 
the right to live and that this right must not be 
vitiated or invalidated by the withdrawal of a sin- 
gle state. 

President Coolidge in his recent Memorial Day 
address said: “The evolution of the Constitutional 
svstem has consisted largely in determining the line 
of demarcation between state and national au- 
thority.” 

At different stages in the development of the 
Nation discussion concerning this line of demarca- 
tion has been studied in relation to different sub- 
jects: domestic slavery. commerce, public morals 
and taxation. Upon each of these has the attention 
of the Nation been fixed. Not infrequently discus- 
sion has been acrimonious; sometimes the contest- 
ants have shown the milder mood, but the distinct 
schools of political thought, of which Hamilton and 
Jefferson were the respective exponents, have con- 
tinued from the beginning. 

It would be well worth while to cultivate the 
judicial mind and so harmonize our theories, if that 
be possible, that we shall see State Rights and Fed- 
eral Rights as complementary rather than antag- 
onistic. It is clear that the harmony of central and 
local authority can be secured only as zeal for com- 
mon ideals is stimulated in State and Nation; onlv 
as the central and local authorities are committed 
to the same general program. Superficially, it must 
he granted that such identity of aim mav be had 
by constitutional amendment. an exnedient not 
only justifiable, but inevitably demanded under cer- 
tain conditions. But the method will be most 
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surely effective if it be proposed not as a penalty 


for local indifference or opposition to policies gen 


erally approved, but as a plan for the co-ordination 
of governmental forces alread mpathetic. Chief 
rized the Federal Govern- 


Justice Chase characterize 
ment as the indestructible Union of 
of this phrase has more than 


indestructible 


States. The accuracy 
once been seriously doubted. It cannot be ques 
tioned, however, that what the Chief Justice stated 


ought fitly to represent the fact. The strength of 
the Nation cannot be permanently maintained 
except as the States themselves are strong. 

It is fair to assume that the changes already 
registered in constitutional amendment have been 
made in good faith, but it is to be remembered that 
only such powers as are distinctly enumerated have 
he Central Government, that all 
other powers are reserved and there should be 
insistent demand that groups, whether gathered as 
old-fashioned political parties, or as modern blocs, 
should fact that our metes and 
bounds determine the limitations of possession and 


been granted to t 


rece yrnize the 


e guarantee against encroach- 


1 
} 


use, but also are t 
ment. 

Within Federal 
sion of authority into legislative, judicial and execu- 
This division. according to the Constitution, 


Government there is a divi- 





tive. 9 
follows the classical formula adopted by Massachu 
setts in 1780 and we come again to the question of 
metes and bounds. In general, it may be said that 
laws have their enactment by the Legislative, their 
interpretation by the Judicial. their enforcement by 
the Executive. It will, however, be remembered 
that the power of the Chief Executive and 
the provisions governing the making of treaties. 
serve in these matters to unite the Legislative and 
Executive, while, in respect to other 
things, the limitations of carefully 
observed. 

It is not only logical, but at once apparent, that 
the Legislative in the enactment of laws must pro 
vide the means also for their enforcement, for laws 
are not automatically effective, and the Legislative 
must pass on to the Executive a task impos 
sible of Federalist 
expressed the judgment that “energy in the Execu- 
tive is a leading character in the definition of good 
government.” The Executive must not put odium 
upon the Legislative by indifference or inefficiency 
If, by its enforce the law 
where fair provision 


veto 


however, 
authority are 


not 
performance. Hamilton, in the 


negligence, it fails to 
made for enforce 
ment, then the Executive is in contempt not only 
of a co-ordinate branch of government, but of gov- 
ernment itself. Enactment contemplates enforce- 
ment. In the matter of treaties the Legislative and 
Executive are united in responsibility. Neither one 
can ignore the other. The Executive takes the 
initiative by and with the advice and consent of 
the Senate. The often tense; almost 
alwavs delicate. 

In the Constitutional Convention the things of 
transcendent value were secured by the sacrifice of 
lesser things. It would seem altogether reasonable 
an imitation of the farsighted diplo 
uld lead to agreement, but 
much to insist that our 


: | 
has been 


situati "m ic 


to believe that 
macy of our founders wv 
in any event, it is not too 
representatives in hich place maintain that attitude 
will prevent the humilia 


of mutual respect which 
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tion of the Government in the sight of otl 
nations. 

The Judicial has no right to 
by interpretation. It must uphold and not nullify 
the laws unless the enactments are clearly in con 
travention of constitutional principles 
the benefit of all reasonable doubt must be given t 


the Legislative. The Judicial will not sit in judg 
ment upon the motive which is behind the law 
That is to say, the Judicial very properly assumes 
in the most formal and impressive manner, the 
wisdom and good faith of the Legislative Bu 


the Judicial, in a certain significant way, is the 


ultimate authority in our form of government. 
Fiske has declared that “but for this system of 
United States courts extended throughout the 


states and supreme within its own sphere, the Fed- 
eral Constitution could never have been put into 


yractical working order.” The method of consti 
5 


tuting and maintaining the personnel of the Judi 
ciary indicates the peculiar place it occupies in our 
system, and Solicter General James M. Beck has 


stated that “the Supreme Court is not only a court 
of justice, but in a qualified sense, a continuous 
constitutional convention.” Sometimes, in the heat 


of political agitation, it has been proposed that the 
opinions of the Supreme Court sl 1 be subjected 
to review by some other branch of the Govern- 


ment, or submitted by referendum to the citizen- 
ship of state or nation. That, of course, would be 
to constitute a court superior to the Supreme, and 
legal procedure begun with the impressive cere 
monials of representative government, would be 
ended with the unseemly confusion incident to the 
heated appeals to passion. All of our 


safest when the lines of governmental division are 


interests are 


most scrupulously observed. 
There is one other point wher 
importance to take account of metes and bounds: 
it is the citizen himself. Every law in effect is a 
limit to individual impulse, for there is no place 
in this country for unrestrained individualism. In 


it seems of first 


one of the most recent decisions of the Supreme 
Court, it is declared concerning the right of free 
speech—“It is a fundamental principle long estab 


lished that the freedom of speech and of the press 
which is secured by the Constitution, does not con 
fer an absolute right to speak or publish, without 
responsibility, whatever one may choose, or an 
unrestricted and unbridled license that gives immu- 
nity for every possible use of language and pre- 
vents the punishment of those who abuse this freedom 

“That a state in the exercise of its police power 


may punish those who abuse this freedom by utter- 
ances inimical to the public welf tending to 








corrupt public morals, incite t ime, or disturb 

the public peace, is not open to ion 

But on the other hand, it is intended that this 

citizen shall be the beneficiary of every law enacted 

He is primarily a citizen of the United States, sec- 
7 


ondarily a citizen of some particular state, with a 


just and indefeasible claim to its immunities and 
privileges His ancestors may have been aliens, 
but, except for certain particular offices, once nat 
uralized, he has a citizen’s rights Since the 14th 


Amendment, he has rights which no court can fail 


to respect and defend. So long as he violates no 
law, he must not be molested. If it is asserted that 
he has violated the law, the presumption is of inno 
cence until guilt be established by due process of 
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is the leader of the people. 


brought about only by raising the stand- 
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n must be of some law upon 
there < be no ex post facto 
the case can there be leg- 
gravates the crime making it 
s when committed. If convicted 


unusual punish- 

can punishment for his 
t : ndants. This the 
t allow You may disappoint 
refusal to support 
liscuss, as you will, his merit or 


cesce 


ne + ‘ 11 
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himself for office, but you must 
that is the nature of attack. 
the D vile ges of social fellow- 

st not penalize him because of 
ed. To do that is to reduce the 
zenship » be sure, his creed 
e way for civil offense. In that 
y hold of him, but no individ- 

I st, because of color, race or 
his child: en of their rights. You 


ffender, but cannot pass on to his 
odium or disability attaching to 


ent decisio the Supreme Court 
School law is a most impressive 

s man’s rights No true Ameri- 
ver the metes and bounds which 
lo do that is not to honor, but 


be no greater peril 
than indifference 
e deliberately con- 
ment of them. It is very human to 

hich not like 
l-advised speech, to en- 
hostility toward individual laws, 
The danger of such a 


red government 


we do 
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course is the greater and the offense the more fla- 
grant by the measure of the respect in which the 
critic held. Let us require of those in public 
office respect for the Constitution which they have 
solemnly sworn to uphold, for after all, the metes 
and bounds have their proper meaning only when 
the administration of governmental authority is in 
the hands of those fitted by education, discernment 
and character to represent us at our best. 

If we be already citizens’ by birth or naturali 
zation, we must allow no suggestion of self, no 
appeal of others to impair our sense of obligation 
to the Government which exists for our good, nor 
must we allow any irritation or annoyance to pre- 
vent the appropriate expression of our conscious 
obligation in the promotion of those great aims 
which are and ought to be the major concern of 
Government. Let us set ourselves against sullen 
indifference upon the one side and the cynicism of 
an assumed superiority upon the other. 

If we be aliens and yet enjoy the privileges of 
residence under the flag, we may well ask of our- 
selves what is fair, what is expedient. President 
Coolidge has written “To live under the American 
Constitution is the greatest political privilege that 
was ever accorded to the human race.” It is our 
country, our Constitution. Let us give intelligent 
thought to the problems of limitation and guaran- 
tee against encroachment, but let us not study 
these problems in the spirit of a narrow and exclu- 
sive selfishness. After all, the State and the Nation 
will mean most to us as we mean most to our fel- 
low citizens and our country. Taking the broader, 
longer look, the world will mean most to our coun- 
try and ourselves we and our country mean 
most to the peace and welfare of the world. 


1S 


as 


CLUB BUILDING AT 


ANN ARBOR 


ition of the Lawyers Club building at 
sity of Michigan, Ann Arbor, Michigan, 
on June 13. Addresses were made by 

Chicago Bar, Dean Hall of the 


of the 
rsity Law School, Dean Bates of the 


Michigan Law School and Dean Pound 


Law School. The following letter from 
Cook of New York City, donor of the 


buildings, was read at the dedication. 
t he hopes this new and unique foun- 
to accompusi 
June 9th, 1925. 
rs CLUB, 


of Michigan, Ann Arbor, Michigan. 


here can be no higher public service in 
un to aid in the improvement of the law 
leads to the improvement of the Amer- 
t means the preservation and improve- 
n institutions. The bar always has 
In fact, a 
ys trusts the lawyer. 
improvement to my mind of the law 








ards of admission, scholarship and character ; especially 
character, and by that I mean strong personality with 
intelligence and principle. How can this be done at 
the University of Michigan? 

First, by high qualifications for admission. The 
Regents have recently raised them and might well raise 
them still higher. All I can do is to help to attract 
enough applicants to allow elimination and selection, but 
after all the only reliable attraction is the character of 
your law school itself. I would make admission a 
privilege and a prize. 

Secondly, by the best of surroundings and associa- 
tions. This means a club house, which you now have; a 
library building; a law building; dormitories; research 
rooms ; the presence of distinguished jurists, members 
of the bar and visitors; able professors. A separate li- 
brary building will give quiet, seclusion and the studious 
atmosphere, necessary to investigation and research. 
The next two dormitories should contain ample quar- 
ters, not only for selected law students for your law 
school, but also for judges, jurists and distinguished 
guests of the University, and also for selected literary 
students who intend to study law. The attendance of 
practicing attorneys and of judges still on the bench, 
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and of jurists generally, will influence the law students 
and raise their standards of ideals. Judge Cooley was 
Dean of your law school when I attended it, and Judge 
Campbell was one of his associates. Both were at that 
time judges in your Supreme Court. The law students 
themselves were a somewhat tumultuous gathering, but 
the influence of the character, learning and dignity of 
the law faculty taught us more than the books. How- 
ever, law students are no longer a mere aggregation and 
a law school is now something more than a mere oppor- 
tunity to learn. Requirements are higher and should 
be made higher and higher still. | would have a selected 
body of law students, just as Oxford and Cambridge 
have a superior class of young men. The goal sought 
is the character of the law students, to be reflected 
later in the character of the bar. When the University 
graduates law students unsurpassed anywhere in char- 
acter and scholarship, the effect on the bar and the 
country will be very great, especially throughout the 
West. The Lawyers Club Building now finished is of 
no consequence except to forward that purpose. If | 
were wealthy enough I would offer to do for Harvard, 
Yale and a law school on the Pacific Coast that which 
1 propose doing for the law school of the University 
of Michigan, and thereby influencing other law schools. 

Thirdly, the school should be endowed so that 
the best professors and jurists may be obtained and 
retained and liberally paid. Lecturing can unite with 
creative work, Jurists are not plentiful but the law 
schools can get them. 

I do not think the American people realize the 
value and importance of the law schools. The general 
impression is that a law school needs only a library 
and a few professors and that applicants should be 
admitted without much preparation and that the course 
should be neither long nor severe. Your own law school 
is one of the best and yet its percentage of instructors 
to students is less than three, while the percentage in 
the medical school is over fifteen, and in the engineering 
department ten. The following table is for the present 
collegiate year: 


Department Students Instructors Per Cent 
Medical ...... 534 83 15.54 
Engineering . 1,674 182 10.87 
es eee 5,774 290 5.02 
BAP -Kacdnexs 503 14 2.78 


The public expends hundreds of millions annually on 
common schools, high schools, colleges and universities 
This is the American system and has revolutionized 
society, but in the higher education the requirements 
are unformed, crude and insufficient to winnow the 
wheat from the chaff. Emerson writing over fifty years 
ago on “Education” pointed out the futility of educating 
together the quick and the dead, and yet his warning 
is not heeded. Moreover, the overcrowding of the 
great universities renders it imperative that a more 
drastic selection be made. This applies to the law 
schools, because the law schools make the lawyers and 
the lawyers weave the fabric of our government. Henry 
Adams, writing in 1889, said, that after the failure to 
impeach Justice Chase of the Supreme Court of the 
United States in 1805: “Henceforward the legal pro- 
fession had its own way in expounding the principles 
and expanding the powers of the central government 
through the Judiciary.” That was over a hundred years 
ago and has been verified by our intervening history 
That fact alone is enough to summon the legal profes- 
sion to exclude from its ranks those to whom the Con- 






stitution means nothing, and those who have neither 
character nor principle 

America is still in the making but in t 
of law is no longer dependent on England. On the 
contrary it is working out a jurisprudence of its own 
Here, too, the law schools must furnish the men to do 
the work. Law students will be the law makers, law 
expounders and law systematizers of the future. They 
should be a finished product—the brightest and the 
best. Republican institutions in America have not yet 
fully demonstrated that self government is enduring 
in a vast diversified country. Macauley wrote in 1857 
that the American “Constitution is all sail and no 
anchor.” Already we have taken in sail by strictly 
limiting further immigration, especially of those who 
cannot understand nor appreciate American institutions 
But still we have industrial menaces which defy the 
government. Whether self government can survive 
these dangers remains to be seen. The mission of 
America is to demonstrate that a great people can gov 
ern itself. Republican instiiations are still on trial and 
it is for the law schools to marshal the forces and train 
the recruits. Our government always has been and 
will continue to be a government by the legal pro- 
ression. 

The American people have largely broken away 
from old forms of religion and are evolving a religion 
of character—the worship and practice of high ideals 
lt is based on intellect and culture, and is more than 
those. It is principle carried into practice and example 
The greatness of a people consists, not altogether in its 
laws, art, science, literature, religion, philosophy, inven- 
tions, wealth or power, nor in its great men alone, but 
in the average character of its citizens. Raise this and 
you raise the nation. Now nowhere do people search 
for and rally quicker under reliable leadership than 
in America. A strong and trustworthy character is no 
sooner found than trusted. This is true worship 
worship of the American kind. It has been called an 
“intellectual aristocracy.” That is well, so far as it 
goes, but it omits as an equal factor, the devotion of 
that aristocracy to principle. Applying all this to the 
legal profession, it is true that the profession is “intel 
lectual” and to a certain extent it is an “aristocracy,” 
based not on birth or titles or wealth or social position, 
but recruited afresh each year from the people. It is 
no profession for the stupid, the indolent or the ignor- 
ant. In Emerson’s forceful language, it is “a profession 
which never admits a fool.” Its successes are earned 
and its activities many-sided. It leads into all other 
occupations ; no other occupations lead into it. There 
are few who tread its hot and dusty highway from end 
to end, but those few mould public opinion instead of 
following it. But as an “intellectual aristocracy” it has 
not always led the way towards higher standards of 
life It is competent to do so and hence I do not 
think I exaggerate when I say that the law schools 
are of supreme importance in this respect to the future 
institutions, beliefs and conduct of life in America. The 
power of the American Bar is unorganized and unseen, 
but upon it depends the continuity of constitutional 
government and the perpetuity of the republic itself 

Another thing. There is an imperative demand 
that the legal profession do something to condense. 
simplify, clarify and develop the law. I am not one 
of those who bemoan the multiplicity of American 
decisions and statutes. From the chaos there is evolv- 
ing a new jurisprudence, with the courts and legislatures 
of forty-eight states and of the federal government 
experimenting on a vast scale 
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Che time has come, 
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and consolidate the law. 
| have to be done for the most part at the law schools 
It requires leisure to 
This involves expense 
this Lawyers Club, 
| dues are to be used for that pur- 
The success of the plan, 
on the wisdom with which that 
If real jurists are obtained and 


CONSTITUTIONAL PROBLEMS 


This 


and law professors, 
the road towards making the law 
The Encyclopedia 
ribing the characteristics of a great 
the last being as follows: 


6. Publication is one of the duties of a professor 

Hie owes it to his reputation but also to his 
cience, to his leagues, to the public, to put together 
id set forth, for the information and criticism of the 


world, the results 


ind investigat 


The whole 





is inquiries, discoveries, reflections 


now has a start in your Lawyers 
a nucleus and a sub- 


to attract to the 
writing law; 


Club Building That provides 
stantial income By persistent and intelligent effort 
the work should move forward: first 

niversity jurists and those capable of 


secondly, to insist on creative work in condensing, sim- 
plifying and clarifying the law. The American Law 
Institute, organized in 1923, is engaged in that work 
and has an appropriation for ten years from the Car 
negie Foundation. That does not prevent the University 
of Michigan from pursuing the same objects independ 
ently, and pursuing them not for ten years only but 
indefinitely. If the American Law Institute can get 
the proper men to do such difficult, yet important and 
high-class work, the University of Michigan can obtain 
them also by paying the price. This is a difficult but 


rich field. The road is wide and open to all. In con 
structive legal work no one is in the lead. Judge 
Cooley of your law school showed what can be done 


The legal needs today are different from the legal needs 
in his time, but the public demand that the legal pro- 
fession justify its existence is a trumpet call to every 
law student who is true to his profession. 

Can your law school be made a great center of 
legal education and of jurisprudence for the good of 
the public? I believe it can and in that belief shall 
press on. 

Yours very truly, 


Wittiam W 
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different kinds of an “ex” 


Hon. Newton D. 
Of the Cleveland, Ohio, Bar 


ladies: 


R. PRESIDENT, and : 
As Mr. Allen and I were coming into the room, 


he suggested that he was in some embarrassment 
I told him 
than any 
introduced 
most characteristic. 


eas “X” it uld probably be 
That reminded me of a letter which | received not 
ery long ag anonymous, as :uch communications 
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odigiously large “ex” 
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e to present 
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* Addre fore the Cincinnati Bar Associatio 


Chicago. It was addressed 
h a small “h” and rather 


and then microsco 


“honor- 


-then the most 
vic “Sec- 


etary of Wat And it read like this: “Sir: The 
uly press informs us that there is still a billion 
llars’ worth of unsold surplus war supplies! 
Vastrel, wl | you buy so much?” (Laughter. ) 
It is ys a temptation, gentlemen, when I am 
eferred to in relation to the recent war, to indulge in 
me reminiscences about it, but tonight I am going 


I am going to try to disclose 
titutional difficulties which 
themselves with growing frequency and 
ink we, as lawyers, ought to be think- 
And I am emboldened to do 


seem to 


Monday 


tors. 
dictators at the present moment, particularly in the 
Old World, is very largely the result of a feeling of 
despair upon the part of the plain people in war 
torn countries, and belief on their part that such 
institutions as they had been able to set up of a 
popular 
against the great cataclysm that came in 1914, and 
a feeling that if popular government can not ac- 
complish that purpose, no kind of government can. 
In despair, they have allowed Mussolini to take over 
Italy, Primo de Rivera to take over Spain, and while 
perhaps the dictatorship in France is a littie less 
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this by the fact that at the present minute there is 
perhaps the most serious breakdown the world has 
ever known in confidence in parliamentary institu- 
tions. I say 
known; of course the world hasn’t had parliamen- 
tary institutions very long, but certainly at no time 
in the life of any person now living has there been 
so serious a loss of faith in the validity of popular 
institutions and parliamentary institutions—Consti- 
tutional 
world. 

from a war which was waged to “make the world 
safe for Democracy,” and two-thirds of the civilized 
portions of mankind are tonight governed by dicta- 


the most serious the world has ever 


government—as is now current in the 
We are only a very few years separated 


[ think it is fair to say that the dominion of 


kind were inadequate to protect them 























































ybably still there: it 
Poincaré’s retirement 


easy to nominate, it is ] 
certainly was there until M1 
It is probable that the dictatorship in Germany 
would be 2 more difficult thing at this particular 
moment to locate but there was, of course, a prac 
tical dictatorship in Germany until very recently. 


Of course Russia, which includes a large body of 


people, is still under the dominance of a Dictator 
ship. 

Now I am not fearful of any dictatorship in the 
United States, but we are the one country in the 
world which has for a long time been operating 
under a written Constitution, built on the demo 


cratic and republican theory Thomas Jefferson had 
in a desk drawer at Monticello the Constitutions of 
a hundred democracies, all of which had failed, and 
he had not the constitution of a single one which 
had succeeded, at least succeeded enduringly, be 


cause at the time of his life there was no such 
democracy. Murs has now 36 years We have 
had a written constitution, to which, from the time 
of its adoption, something like three thousand 


amendments have been officially proposed, and of 
which three thousand amendments, only nineteen 


have been adopted. The first ten, as you all recall, 
i d 





were adopted as part of the compromise and cam 
paign promises by which the ratification of the Con 
stitution was secured. The 11th was enacted by 
reason of the decision of the Supreme Court in Chis 


holm against Georgia and was to quiet the iears of 
the States that they would be summoned to the bar 
of a Federal Court to answer the suit of a privat 
citizen. 

The 12th amendme 
I have forgotten which, and was the result of the 
fact that in the Electoral College Thomas Jefferson 
and Aaron Burr tied for the Presidency. That 
threw the election into the House of Representa 
tives. The rule up to that time had been that the 
President should be the person who received in the 
Electoral College the largest number of votes, and 
the Vice-President the person who received the next 
to the highest number of te When Jefferson 
and Burr tied for first place, the 12th amendment 
was adopted which provided that the balloting fot 


> 


nt came about in 1802 or 3, 


President and Vice-President should be separately 
conducted in tl Electoral College Then ther 
came a string of War Amendments: then the In 


was a natural attri 


come Tax Amend 
tion of progress—a development upon the Const 
tutional fabric 

And then came ul imendment which we 
adopted in a moment of rather profound national 








1 


absent-mindedness. (Laughter.) This is not taking 
» invol 1 at all but merely as 


sides on the princip 
to the method of doing it It is perhaps the most 
outstanding instance of using the Constitutional 
form for distinctively Legislative purposes rather 
than making the Constitution a declaration of prin 
ciples and leaving the legislative application of them 
to the legislative bodies And so we have had nine 
teen amendments out of three thousand that were 
proposed, and from the adoption of the Constitution 
the country has changed from a rural and agrarian 


people, whom Thomas Jefferson described by saying 
| 
i 


as he wrote to a friend abroad: “We are a rura 
farming people; we have little business and few 
manufactures among us, and I pray God it will be 
a long time before we have much of either.” Jef 
ferson so wrote in 1809. Well, from that time until 
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now we have become an urbat 


congested, cosmopolitan people 
greatest masters of industrial ci 
world has, up to this time, seer 

‘ms of its own, and the C 


{ 
ure has been obliged to be bet 


ever, which it seems to me may 


trouble and I want to refer to tw 


1 


most pressing without undertak 


burden of the three thousand ame! 


already been proposed with a1 


own. The first with regard to tl 
President 
We still ha ¢ the | lector \ 


it serves no useful purpose an 
come a mere registrar of the 
people of the United States ne 
the idea would be intolerable, tl 
ourselves in the election to disti1 
whose judgment we had confide: 
them to go way off where we cou 
select a President for us, “unbek: 
We demand the right to vote 

for the President yet the tact 
lege machinery, as it is preserve 
tion, has been perverted to this 
use: it encourages the develo 
movements, which soon lose the 


1 
+1 


a menace rather because they t 


election into the House of R« 
the Senate than because the pe 


these third party movements 


that they can thus accomplish t 
candidates 


[I believe only two Preside: 
by the House of Representat 
lohn Ouiney Adams. In tl 
Adams was so elected, there 
was said, by which Henry ( 
retary of State by reason of 
fluence in favor of John Qui 
Clay always repudiated the 
had been any such bargai1 
were the people of the United 
election of a President by the ] 


h the House of Represet 


competitors for that except 
shares his glory; I think it 
I think 


‘ 
more enthusiastically accepte: 





at one time President 


but in the matter of persor 
upon the part of his followers, ‘ 


out a parallel in our history 





were the people of the ll l 
of John Ouincy Adams throug 
‘a b: in upon Clay’s part 
brilliant man, popular as he wv 
the Presidency - and 
torians, I think, with great 
been the cause of it 
which John Quincy Adams 
We have just had a1 


not raising any question a 


was ft 





the principles of the so-ca 


we have had from time to tims 
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ree with all good principles I hear about,—but 
question is not the principles that are involved; 
are dealing rather with the mechanics of getting 


inciples adopted 

We recent! had a progressive movement, 
hich, in its last stages, ceased to be a serious cam- 
ign to elect its candidate to the Presidency and 


ogram to throw the election into 
ind because of the 


ecame an opel 


the House and there cause a tie, 





ibility of the House to function by reason of the 
tie vote which would be there, to bring about a 
ation i the Senate would be called upon 
elect a Vice-President, the Senate being limited 
its choice to the highest two candidates for the 
ce of Vice-President while the House may choose 
ng the three; but the House failing to 
nction by reason of the tie that was to be caused 
there. no bod ng able to secure a majority, the 
election \ t thrown into the Senate and there 
1 candidate was to be chosen by reason of compro- 
se, who wv not have been either the most 
pular ca te for Vice-President, or any candi- 
ite out « unning for the Presidency: and 
it was the program which more or less openly 

1S announce 
Now nobody has any particular right to com- 
plain, I su the working of that machinery, 
but the effect that I think is unfortunate is this: 
that instead nning the campaign on great issues 
and great personalities, it makes people vote for 
inciples 1 ich they do not believe and vote for 
ndidates who are not their choice in order to pre- 
ent the 1 confusion which would arise by 
electi ng thrown into the House of Repre- 
ntatives or tied there and thrown into the Senate, 


that we don’t really have a discussion of the third 
its merits but we get into a situa- 
of excitement over the possibility 


there bei1 no election at all, and the popular 
nction, o! ch we are ge ttinge more and more 
lous, of ¢ ting our own President, being taken 


d over to the House of Rep- 
sentative ich we would be reluctant to see 
| 1e event the worst comes, 
rned over 1 the Senate which we would be more 
[ have any par- 
Senate but for the 
two Houses of Con- 
st removed from the 
‘ only changes every 
two-thirds of its 
popular election, can in 

sentiment of the 
election; so we 
I should be unwilling 
see so f s I am concerned—any kind of con- 
of any President by 


‘nate, with 
bers four years from a 
way represent the 
ple t t time of a national 


rry to set 


It may n the things I was just saying, you 
| discover a critical note towards the 
e no such feeling in my mind. The 
ft in America in which free 
¢ on. I remember that the French, 
ho are ¢ t institutional experimenters, set up a 

stitut nce in which they had a bi-cameral 
d vote but could not 
house could discuss but could not 

We seem hy circumstances to 
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have set up something of the same sort; but I say 
to you quite frankly that I am not in a critical atti- 
tude just at this minute towards the Senate 
( Laughter.) 

[ profess my own unwillingness to allow the 
President to be chosen by the Senate, quite apart 
from the reasons which I have already assigned, for 
two or three other reasons, chiefly because under 
our Constitution the occasion for antagonism be- 
tween the President and the Senate are so many, 
they are so acute, and throughout our history of 
136 years they have been, at times, so menacing, at 
other times so exceeding costly; I shall refer to 
those in just a moment but while I am still dealing 
with the Constitutional difficulties involved around 
the Presidential office I want to refer to two other 
things about it. 

First, the method of succession to the Presi- 
dency in the event of death or disability of the in- 
cumbent. Six Presidents of the United States have 
died in office; three have died natural deaths and 
three have been assassinated. Where the President 
dies suddenly, the difficulty does not appear. The 
Constitution, however, provides that in the event of 
the death or disability of the President, the Vice- 
President shall succeed to the office. Whether he 
becomes President or is merely locum tenens, no- 
body knows; it has never been decided. 

Presidents are usually middle-aged men or 
older than that. They are subject to all the disa- 
bilities that men of increasing years are subject to. 
The possibility of their being stricken, of their 
undergoing a gradual decay of their powers, gradual 
or rapid, is, of course, inherent in the case; and 
there is no body in the Constitution, neither the 
Senate nor the House, or both together, or any other 
authorized official or officials who are given, by the 
Constitution, the right to determine “when a disa- 
bility has come upon the Presidential office. Now 
if that could be determined, if a President became 
so ill that he was unable to perform the functions 
of the office and it could be determined that the 
Vice-President should perform them until the Presi- 
dent recovered his health, there is no body to de- 
termine when the disability is removed and to 
restore him to the Presidential office. We have had 
several occasions in this country when the question 
threatened to become acute. Of course it did not 
become so, but in the case of President Garfield, a 
substantial time intervened between the attempt 
upon his life in Washington and his death at Long 
Branch some months later. During that time he 
was almost, indeed, I should suppose quite incapable 
of performing any of the ordinary duties of the 
Presidency. Had the times been anxious and diffi- 
cult, the lack of a head to the state would have been 
a very serious matter. As it happened, the times 
were quiet and nothing needed to be done or said 
about it. But the Constitution is perfectly silent on 
that subject and it seems quite inconceivable that 
our country can continue to go along indefinitely 
and forever with that possibility staring us in the 
face. Some time we are going to have a situation 
presented where the incumbent of the Presidency 
will either undergo a gradual decay of his powers or 
will be in some way incapacitated and difficulties 
will grow up about the determination of the ques- 
tion of induction of the Vice-President into the 
office, perhaps a recovery of the President and an 
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attempt upon his part to reclaim his powers that 
will cause us very grave embarrassment. 

President Arthur, in many the 
Congress, called attention to this situation; indeed 
up to the time of President Arthur there was no 
provision by law in this country for a succession to 
the Presidency in the event of a Vice-President oc- 
cupying the Presidency, dying or becoming himself 
disabled; so if President Arthur had been stricken 
while he was President, there woulc have been no 
Constitutional successor for him unless Congress 
could have manufactured one out of its inherent 
powers. That situation was taken care of, as you 
all know, by providing that the members of the 
Cabinet, in the order of the creation of their office, 
beginning with the Secretary of State, should suc- 
ceed in the event of the death or disability of the 
Vice-President occupying the office of President. 

I think that difficulty ought to be cured. | 
think a more direct method of filling the Presidency, 
an obviation of the circumlocution office, that heir- 
loom the Electoral College, ought to be provided; 
and there ought to be a definite authority, perhaps 
the Supreme Court of the United States, upon 
proper inquiry, or some other dignified non-partisan 
body, to determine when a disability has arisen and 
when one has been removed with regard to the oc- 
cupancy of the Presidential office. 

Another difficulty with the Presidential office 
and the Senate is that the President appoints to 
office by and with the consent of the Senate. Now 
it is a curious circumstance that every President we 
have had, but three, from the beginning, has had a 
more or less difficult time with the Senate on that 
subject. Sometimes our Presidents have quite lost 
their patience about it. Andrew Jackson, as you 
may remember, went so far as to defy the Senate 
when he made his famous protest, which is one of 
the most famous documents in all our political his- 
tory. It was sent down to the Senate and the mem- 
bers decided that it was an insult to the Senate to 
have such a document as that on its records. It 
therefore passed a resolution of censure upon 
Andrew Jackson as President, for having dared to 
speak in such caustic terms to that dignified body. 
Then Mr. Jackson started out to see how many Sena- 
tors he could replace and he went all over the coun- 
try and replaced them one by one until finally there 
came to be a majority in the Senate who were favor- 
able to Jackson, and they passed the so-called ex- 
punging resolution; and on a particular day, with 
the galleries of the Senate crowded and spectators 
there, on both sides, the clerk of the Senate was 
formally ordered to bring in the Senate record book 
which contained the resolution of censure and ex- 
punge it; and so it was laid upon the desk and he 
took red ink and drew lines, great xs, across it, and 
then across each line; turned around and solemnly 
announced to the Senate that the resolution was 
expunged. About half of them wept; the other half 
of them rejoiced. 

Grover Cleveland had grave difficulty with the 
Senate upon the subject. They tried to find out 
from him what made his mind work when he re- 
moved people from office. They sent word out that 


messages to 


they wanted to get the confidential reason why he 
removed people from office; they wanted the names 
of all of the people he talked to and all of the other 
information; and he wrote them some rather sar- 
castic communications to the effect he couldn't tell 
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them what was in his mind; that he got informatio: 
from every place he could; some, he thought, prob 
ably he might have been born with. (Laughter 
But the net result was that that controversy went 
to the ground by reason of there arising about that 
time the Venezuela controversy, which was mot 

active and more interesting both to the Senate an 

to the country. 

Now we have a lawsuit in the Supreme Cour 
of the United States which has not yet been decided 
in which a postmaster who was removed from offic 
has sued for the salary of his office up to the expira 
tion of his original four-year period on the groun 
that he was removed by the action of the President 
and that the Senate neither advised nor consented t 
his removal. The ground taken is that the Senat 
has the same right to be consulted and to give its 
consent, or withhold it, when a removal from office 
is attempted as when an appointment is made. That 
case was recently argued before the Supreme Court 
and the Chief Justice, it is said, suggested to some- 
body in the Senate that the Senate ought to b: 
represented, and Senator George Wharton Pepper, 
a distinguished lawyer, went in and argued the cas¢ 
for the Senate and argued it as though it were an 
obvious truism that when the Constitution gave the 
Senate the right to “advise and consent” with re- 
gard to appointment to office, it meant that the 
advice and consent of the Senate was requisite t 
occupancy of the office. I have no sort of idea that 
the Supreme Court will decide it that way. I sup 
pose I ought not to say anything about that and yet 
we can all guess; but I point out to you what is in 
danger of happening with the Constitution as it is 
We may some time have a President who will yield 
more to the Senate than he ought to yield of the 
independence of the executive. 

Up to now, the most effective way for a Presi- 
dent to become popular is to get into a fight with 
the Senate. The people are always on the Presi 
dent’s side in those controversies. I think there has 
been no greater master of that art in our history 
than Mr. Roosevelt. Whenever he felt that it was 
time to stir us up a little and call our attention to 
the fact that we had a national government and that 
it needed some of our attention, he would get into 
a controversy with the Senate and we all immedi- 
ately marched to the bugle call. 

We may have a President some time who will 
yield more than he should yield of the independence 
of the executive, or we may have a Senate which 
will go further than any Senate has yet attempted 
to go, although that is going some. (Laughter.) 
Suppose the contention now before the Supreme 
Court should be urged successfully and the advice 
ind consent of the Senate were necessary to remove 
from office. Isn’t it perfectly clear that the next 
step would be that the Senate would begin sending 
word up to the White House that they had with- 
drawn their consent to A. B. continuing to occupy 
office and so we would have a parliamentary form 
of government in which the executive would be 
responsible not to the Legislature, and not to the 
lower house of the Legislature, as in the British 
government, but to a Senate which is elected one- 
third every two years, as against which the execu- 
tive would have no right of appeal to the country as 
they have under the British system; it would sub- 
stantially mean the taking over of the Executive 
by the Senate of the United States. Now that 





























ounds fanciful, it would be revolutionary, and I 
magine some think I have been seeing ghosts, 
ut I have lived in Washington a long time and our 
tendency is in that direction 

that were to happen, the House of 
Representatives would not be patient with that; the 
House, having the power of the purse, would in- 
tantly devitalize the Senate by the power of the 
purse, just as the English House of Commons has 
devitalized the House of Lords; it would demand 
its share of that power, and the share of a popular 


Ut courss 


cratic government, of course, is all 


House in a dem 


of the power there is, so far as the Executive is con- 
cerned. That tendency, therefore, marks movement 

the direction of parliamentary responsibility, min- 
sterial responsibility to parliament, and if we do 


not want that, it is probable that we ought to be 
paying some attention to the conflicts that arise and 
ire serious between the executive and the Senate. 

I for a long time have believed—and by the 
way I think the first person I ever heard of who 
lid believe with regard to American institutions 
was the great Ohio Senator who came from this 
ity, Mr. Pendleton—that the members of the Presi- 
dent’s Cabinet ought to have seats in both houses 
f Congress and to be permitted to discuss any 
measure affecting the departments over which they 
preside, but have no vote, and not to be removable 
by either House but be responsible to the President. 
I can say to you, and Mr. Allen will bear me out, 
as he has had long legislative experience, legislation 
in Washington is passed, for the most part, in the 
absence of the persons who know most about the 
subject matte \ bill is prepared in a govern- 
mental department in Washington and sent down 


to the Chairman of the Committee having charge of 
that particular subject—let us take a particular 
example 

The War Department will prepare a bill, send 


it down to the Chairman of the House Committee 
on Military Affairs, explain it to him, secure his 
ipproval of He takes and sets it down for hear- 
ng; they send for the Secretary of War. He goes 
ljown and explains it and the measure meets with 
ipproval; perhaps some amendments are made in 
Then the Secretary of War goes back 


_ommiuttec 


to the War Department. The measure goes to the 
floor of the House and any one of the members may 
ise and move an amendmert totally changing the 
character the bill or puttiag into it things that 


epeal legislation which it is not intended to repeal 

perhaps put in provisions which are absolutely 
inworkable simply through unfamiliarity with the 
existing legislation: and the House, because of the 
1 it for the transaction of business, will 
pass virtually unworkable legislation 


pressure ul] 


frequent! 


merely because of the absence of the Secretary of 
some Department who, if on the floor at the time, 
ould be appealed to, by interrogation or otherwise, 
to put the House in the possession of information 
which it ivht to have 

Mr. Pendleton introduced such a bill. It was 
ipproved by the Senate Committee on the Judiciary, 
with George Frisbee Hoar of Massachusetts, one of 
the great lawyers of our Senatorial history; and 


twice since the bill has been introduced and has 


had Committee approval but up to the present time 
it has not been successful in getting through. I 
think it would be a very greai advantage and would 
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bring about a better state of feeling between the 
two ends of the government than has existed at any 
time in Washington during my two incarnations 
there. ( Laughter.) 

Now I turn rather abruptly from those diffi- 
culties to another conflict between the President and 
the Senate which seems to me peculiarly distressing 
and peculiarly dangerous, and that is with regard 
to the treaty-making power. Immediately after the 
Constitution was adopted, George Washington, 
being then President, went down to the Senate to 
consult the Senate about a treaty which had been 
negotiated by General Knox, the first Secretary of 
War, between the United States and the Creek na- 
tion of Indians. The Creeks at that time occupied 
a part of what is now Georgia and they were a sep- 
arate nation. For some reason, the War Depart- 
ment has always been rather a catch-all of indis- 
criminate and otherwise undistributed functions, 
and the custody of the Indians was at that time 
under the direction of the Secretary of War—per- 
haps that was not so incongruous as it might seem— 
but General Knox had negotiated a treaty permit- 
ting a free interchange, without impost duty, of 
goods between the Creeks and the United States, and 
President Washington and he went down to lay that 
matter before the Senate There had been some cor- 
respondence between the President and the two 
houses on the subject prior to his going down about 
the final, completed treaty. He had hardly gotten 
there before members of the Committee began to 
propose reservations and amendments. The Presi- 
dent undertook to explain that the treaty was 
already accomplished and that it would be very 
embarassing to go back to the Creek Indians and 
admit that neither he or General Knox knew what 
the nation wanted though they were the executives, 
the responsible executive, but the members of the 
Senate insisted upon their point; whereat George 
Washington lost his temper and swore a mighty 
oath, so historians tell us: “By God, this is the 
first time and it is the last time that I will ever come 
down here on any such fool mission as this; Knox, 
you stay and finish the business.” So General Knox 
stayed and finally got the treaty through, whether 
with amendments and reservations I do not know 
but he got it through. From that time until now, 
the treaty-making power has been a cause of conflict 
between the President and the Senate. 

I am going to say something about the Ver- 
sailles Treaty in a minute as it is an excellent illus- 
tration of the difficulty in its most threatening form. 
When John Hay was Secretary of State and the 
treaty closing the Spanish War went to the Senate, 
he wrote to Henry Adams, his confidant and friend, 
saying: “Under ordinary circumstances, any treaty 
of peace ought to be approved in five minutes. They 
wrangled about this one for six weeks and we then 
got it through with only one vote to spare.” And 
then he said this: “There are five subjects now 
pending in the State Department of really grave 
importance between us and other nations. I could 
make just and satisfactory treaties on any one of the 
five or on all of them in an hour, so far as the foreign 
countries are concerned, but what is the use? I 
could not get one of them ratified by the Senate.” 
And then he states the reasons—I shall not repeat 
them, but he ends by saying: “The majority against 
















































































as the 


any one of them wuld never be the same 
always 


majority against any other but there would 
be a majority against any of them.” 

Now for the treaty of Versailles. When the 
treaty of Versailles was made, it was suggested in 
this country that it would have been wiser if the 
President had taken a couple of Senators with him 
to Paris. I think those who suggested that failed 
to remember that at the time President McKinley 
was negotiating the treaty at the close of the Span- 
ish War, he had put two Senators on the Commis- 
sion and the Senate Foreign Relations Committee 
called upon him and told him it was the unanimous 
judgment of the Senate that no Senator should be 
put upon a commission to negotiate a treaty for the 
reason that the function of the Senate with regard to 
treaties was an independent function and that it was 
prejudicing the cause of the treaty to have Senators 
who were committed in favor of it rather than leav- 
ing them all free to express an unbiased judgment, 
when the treaty was finally accomplished and pre- 
sented for action; so it has been a more or less well 
understood part of the mechanics of the relations 
between the Executive and the Senate that it is dis 
tasteful to the Senate to have Senators on commis 
sions negotiating treaties 

Now when the treaty of Versailles came to be 
negotiated, I happened, for a brief part of that 
period, to be in Paris. I feel quite confident that 
I am within the bounds of truth when I say that no 
body of men in the history of the world ever under- 
took to deal with as many and as conflicting issues 
as were there presented. I went into President Wil- 
son’s: house one day and as I went in, Mr. Lloyd 
George and Mr. Balfour came out, and five minutes 
later Mr. Clemenceau came out, and then I had to 
wait a little while and out there came the most 
gorgeously appareled priest I have ever seen. He 
was accompanied by four or five attendants and 
other gentlemen; but I finally was admitted into Mr. 
Wilson’s study. He said to me: “Baker, did you 
see that man as he went out?” I said “Yes.” He 
told me the man was a Syrian priest, a Bishop or 
Archbishop in a remote part of Syria; and he said to 
me—to illustrate the difficulties of our undertaking 
over here—“That gentleman speaks no language but 
his own and Turkish. He brought with him a man 
who speaks Turkish and French and he brought 
with him a man who speaks French and English. 
That man came upon a very important mission. He 
was trying to impress upon me, and he has upon all 
of us, the situation in which his people have existed 
for two or three hundred years. In this great seeth- 
ing up of the world’s problems, his problem is the 
most tragic and critical thing in the world to him 
and his people, and it is very important to him and 
to the rest of the world that his problem should be 
taken cognizance of and disposed of. He would say 
something to me in the Turkish language; I would 
hear it repeated by a Turk into French and by that 
Frenchman to me in English. Then I would make 
an answer in English; it would go back into French, 
then into Turkish and ultimately to the Bishop.” I 
tell you that merely to illustrate the cosmopolitan 
character of the people who were there—the world- 
wide character of the problems that had to be solved. 
Now obviously it would have been totally impossi- 


ble for any President to have advised with the Sen- 
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ate of the United States about each problem as it 
arose, 

In the first place, none of them 
about even the major problems. The geography of 
the situation was wholly unfamiliar. I am at this 


and yet 


, ’ 
Knew muc!i 


moment addressing lawyers, educated men, 
I suspect you would have shared my astonishment 
when you heard even the names of some of the coun 
tries and some of the kings who were dealt with at 
the Paris conference. I remember the surprise witl 
which I heard of the Kingdom of Hej: 
remember that I thought they must be having comic 
opera when I heard of a very important country 
named Azerbaijan. The problems arose on the spur 


prise 


and ] 


of the moment; as you settled one problem it cre 
ated another. It was inconceivable that there should 
be any advice by the Senate to an American rep 


ed Here 
Our 


resentative as that treaty was negotiat 
were all of the bonds of the world diss 
modern world, up to that time, had made 
largely upon lines of economic interest cut quite 
across and disregarding the lines of nationality ; and 
because of the alliances and evolutions of this war 
and its result, it had come to be accepted as a pri- 
mary principle that the reorganization of the world 
was to be on the basis of nationality 

Now you can organize the world on the 
of economic interest and have it fretted and troubled 
by an obtrusion of nationalistic you 
can settle the world on the basis of nationalism and 
have it fretted and troubled by yf economic 
stress. Which is the wiser to do, sure I do not 
know. I feel perfectly certain that many of the dis- 
positions made by the Treaty of Versailles were 
unwise because they cut across lines of economic 
interest so long established and so necessary to 
the industrial and commercial life of the countries 
involved that even though the instinct of national- 
ism was gratified, it became a gratification 
when the lines of economic dependence were divided. 
I have in my mind at this particular moment the sit- 
uation in Hungary and the situation of the Danzig 
corridor where I think the lines of economic co- 
operation were stretched to the breaking point in 


lved. 





been 


basis 
ration or 


ines ¢ 


1 
I 
I am 
‘ 


the interests of recognition of nationality. But we 
were dealing with a world in which nationality was 
apparently triumphant; nobody could make any 


headway against the argument of people who spoke 
common languages, worshipped God according to 
common programs and demanded recognition of 
their rights. They were wholly unable to conceive 
any settlement, denied a recognition of their nation- 
alism. They rejected rights that did not mean 
complete political independence, and with complete 
political independence, complete economic sover- 
eignty. 
Well, 
atmosphere 
prime ministers, be-ribboned 
with actual crowns; people from 
came clad in lion and tiger skins, and people fol- 
lowed them and fanned them with ostrich plumes 
after the custom of their country. The whole world 
paraded before those peace-makers, presented its 
problems, debated them out, and with the aid of 
experts assembled from the foreign from 
every country in the world, the best and the wisest 
and the most conscientious men in the world tried 


the Treaty was born in that sort of an 
Men dressed as we are, were there; 
1 starred; kings 


desert tribes who 


otnces 


to solve the problems of the world at Versailles. To 
say that their work is perfect would be silly; of 


























it ect Chere were many errors 
he t ve fore e Senate of the United 
y ( e debated. Most of the debate 
place t things in which we had not the 
quite sure all of you will re- 

r ( the st intensely debated 
matter was before the Senate, 


equity of the Shantung Penin- 
ttle1 v we got ourselves into a some- 


hect of mind about that for a little 





we sat per- 


rcs thy fact is 


still as tched Germany take the Shantung 
la after the Boxer Rebellion, 
nd of mnity for an assault on the Ger- 
‘ e did get stirred up about 
we t feel that the “open door” in China 


We took no 
vhen the war came and Japan 
ke the Shantung Penin- 
ym Germany and to occupy 
the lease which 
Germany, we made no protest. 
tually take the Shantung Penin- 
it, we made no protest. But 
Versailles came before the Sen- 
n in it by which the Japanese 


ything about it 


ucce ermany under 


ed in occupation as a successor 

e lease, and the Treaty itself con- 

hereby Jap a proud and cor 
nternational behavior) agreed at 

1 Shantung back to China, the 

d States got into such a state of 

ebated the Shantung provision, 

iny other, and some Senators 

ed t r inability to vote for a ratification 


[Treaty at all because they felt called upon to 


re to! na than Cl ina isked to have done, 


people at the Versailles conference 
yuld | r more than it was necessary to 
he Japanese promise which was 

ly later fulfilled 
re yas a e from the day that 
the S« e until the end of the 


on when more than a majority 
ratify the Versailles 
is a time when by any 

reservation or any amendment 

uld have been gotten to ratify 
e « nce is that «ur Constitution pre- 

in the family of nations, ne- 
ns and conducting 
relations upon a schedule and 
hen all of the rest of the world 


lesert, from the heart of Africa, 
s of the st all of the civilized 

he world have gotten 

them agree, and the Executive 

tes agrees, a handful of men in 
Senate is able to hold up that 


t criticizing [ am not debating 
tor was abstractly right about 
but I do make this point: that 
vars start wholly un- 
they read with incredible swift- 
ise of the way the world is now 


ir tends to become universal, 
starts or what it starts about, 
r draws all other nations, 


SoME CONSTITUTIONAL PROBLEMS 


however unrelated at the outset, into its vortex; 
that under such conditions we must have—I don’t 
know how to suggest our getting it—we must have 
a more flexible, a more responsible and responsive 
way to cooperate with the rest of the world if we 
do not want to find ourselves isolated from the 
world—a nation with whom they can not deal as 
they deal with one another. 

Of course the Constitution imposes other difh- 
culties that are not customary in other countries. 
The President and the Senate might agree (the 
Senate unanimously) and the treaty might go into 
operation for ten or fifteen years, and after it had 
been so long in operation and most of the obliga- 
tions upon one high contracting party had been 
fulfilled, the Supreme Court of the United States 
might be called upon and might say judicially that 
the treaty was offensive to the Constitution of the 
United States and prohibit carrying out the rest 
of the bargain. Then of course there is that latent 
controversy which has been in our Constitutional 
debates from the very beginning of government, as 
to how far the House of Representatives has a func- 
tion in the treaty-making power. We all remember 
that the Senate has to advise and consent, but the 
House of Representatives every now and then 
through some eloquent spokesman says “Yes, but 
we have to carry them out; are we going to be con- 
sulted or are we simply going to be required to pass 
legislation which we may or may not approve?” 

There has come up a well defined doctrine in our 
Constitutional practice known as the “Tucker Doc- 
trine,” I think, its greatest exponent in recent times 
being John Randolph Tucker. His son, Harry St 
George Tucker, has written a very learned book on 
the treaty-making power of Congress in which he 
rather defends his father’s and grandfather's theory, 
that the House of Representatives really has a legal 
right as well as a moral right to be consulted about 
a treaty before its ratification, if there is anything 
in the treaty which will require an act of legislation 
to carry it into effect. That difficulty so-far has not 
troubled us, but it is one of the missiles which will 
be thrown between the Senate and the House when 
some day there comes up a robust controversy be- 
tween those two branches of the Legislature and 
they are looking for things to throw at one another. 

Now I have, I think, eased my mind of most 
of the things that keep me awake at nights. ( Laugh- 
ter.) None of them, perhaps, seem very near and 
yet the time to prevent their being serious is in 
times when we can work them out calmly and dis- 
passionately, and if there be an audience in the 
world who ought to be interested in these problems 
and stow them away in the back of their minds where 
they can fructify and come to the surface enriched 
by sub-conscious reflection, it is a body of lawyers; 
and so I am glad to have disclosed these questions 
to you. 

' Of course there is one other Constitutional! step 
that I think ought to be called to the attention of 
lawyers and that is a very interesting thing that has 
happened almost unperceived. When our Consti- 
tution was adopted, the functions of government 
were divided into three branches, the executive, 
legislative and judicial. They did that probably 
largely in response to Montesquieu’s misunder- 
standing of the British Constitution, but however 
that mav be, they tried to divide the functions of 
eovernment into those three groups and to divide 
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them fairly and sharply from one another. There 
were necessary points of contact but they were re- 
duced to a minimum; and now, quite without any- 
body’s ever knowing it and without any change in 
the Constitution, there has grown up a fourth 
branch of government, an entirely different function 
from that ever hitherto exercised by the legislature, 
the judiciary or the executive, which we have come 
to call the administrative function. Its most con- 
spicuous illustration, of course, is the Interstate 
Commerce Commission. There is a body which 
passes regulations that have the force of law and 
tries cases just as a court tries them. 

When the first case on that subject went to the 
courts, the attack made upon the Interstate Com- 
merce Commission was that it was a delegation of 
the legislative and judicial power and there was no 
authority in the Constitution of the United States 
to delegate either. Those difficulties were overcome 
by the fact that there is an ultimate appeal from the 
orders of the Interstate Commerce Commission to 
the courts, so that the last word, at least in the 
judicial function, is kept for the courts; and as to 
whether or not it was a legislative function, the 
Supreme Court has decided favorably to the Com- 
mission by saying that it is not legislative but is 
truly administrative; that Congress determines the 
principle and the Interstate Commerce Commission 
merely applies it to the facts, ascertaining details 
and finding out which of the cases provided by the 
law the principle covers. But we are galloping 
ahead way beyond the Interstate Commerce Com- 
at the time the Supreme Court made this 

We now have the Federal Trade Com- 
mission, which is quasi judicial; we have the Fed- 
eral Reserve Board—certainly the most useful piece 
of legislation passed in this country since the Civil 
War is the Federal Reserve Bank Act, which a very 
eminent Englishman. said to me adds more to the 
security of the United States than a standing army 
of a million men, and I believe that to be true. I 
am sorry I have not time to discuss that with you. 
I earnestly believe it to be true, and yet here comes 
the creation of an agency, the Federal Reserve 
Board, which practically has the power to mobilize 
the finances and therefore, really to mobilize the 
power of the United States. What it has been able 
to do is miraculous. From the day George Wash- 
ington became President of the United States until 
the day we went into the World War, the aggre- 
gate expenditures of the Federal Government on all 
accounts—business, war, pensions and every other 
sort of thing, all that was ever spent through the 
Federal Treasury was twenty-four billion dollars. 
In the year and a half we were in the World War, 
we raised and spent twenty-five billion dollars and 
raised another ten billions and lent it to our Allies; 
and all of that was done without a suspension of 
specie payments, without any profound disturbance 
of the financial structure, without a currency panic 
of any kind. We were able to do that only because 
of the extraordinary wisdom of the Federal Reserve 
System, a recognition upon the part of Congress at 
last that the money power, the financial power is as 
essential an element of the strength of the country 
in great, critical days like those, as the valor or 
equipment of its armies; and yet it is a power so 
much wider than any other our Constitutional 
fathers dreamed of, that, but for that elasticity of 
the Constitution, which in its early days dealt with 


mission 
holding. 
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general principles and general design of legislative 
projects, it would have been quite impossible, with- 
out an amendment, to have achieved it. How far this 
is going, what the holding of these administrative 
agencies and the extraordinary growth and develop- 
ment of the police power are to be, I can not 

Our institutions are changing, gentlemen. In 
the original there was no such thing as a Federal 
police power but now we have a police power that 
deals not only with rates, but deals with morals. 
The first application of that, of course, was in the 
anti-lottery legislation; and we have it dealing with 
private property and it is dealing now with the rent 
laws that have been recently approved, although 
that is an exercise of State power and not Federal 
power, but there is one in the District of Columbia 
applying to Federal territory; and these doctrines, 
that is, expansion of the police power, both Federal 
and State, and the creation of a new agency for its 
administration, which is unknown to the Constitu- 
tion, centralize more and more the government in 
Washington, and provide previously undreamed of 
agencies for its exercise. So far as all this is con 
cerned, for the most part I think it is undoubtedly 
wholesome. It is a tribute to the founders of our 
Constitution. Lord Bryce, who was the greatest 
student of democracy of modern times, expressed 
the belief, after a critical examination of practically 
all written and unwritten Constitutions. that the 
treatment of our Constitution by our Supreme Court 
had demonstrated for all time that a written consti- 
tution dealing with principles, without descending 
into legislative details, is the wisest form of govern- 
ment yet conceived by man. 

And so I rejoice, practically at the end of the 
136th year of our Constitutional experiment, that if 


guess 


Thomas Jefferson were alive, he could open the 
drawer of his desk and add to the hundred failures 
one great and apparently pern inent success, 
Whether it is to be permanent, however, will de- 


pend, | think, in large part upon the intelligent 
effort we Americans make to keep the Constitution, 
in its interpretation and perhaps here and there by 
an amendment, abreast of the progress and thought 
of the modern times, and the leadership in such 
changes as can be justly and temperately made, 
either by amendment or interpretation—that leader- 
ship must rest with the bar. (Applause.) 
Rainfall and Independent Voting in Nebraska 

Comparing the time elements it is obvious that 
other factors than the drouth responsible for 
the resort to politics, for political action 
upon before the drouth. But its effect was in ample 
time to exert a strong influence in the casting of the 


votes in 1890. The drouth not merely the 


were 
was decided 


made 


economic position of the farmer temporarily worse, 
but it put him in a reeeptive frame mind for the 
arguments of the Independent leaders. There would 


have been an Independent Party in Nebraska in 
1890 regardless of the rainfall, but the results of the 
election of 1890 were due, not merely to bad eco- 
nomic, political and social conditions, to these 
conditions made worse by the drout! Che close 
coincidence between the lack of rainfall and the In. 
dependent vote makes it impossible to dismiss the 
relationship as a mere coincidence. In estimating 
the factors which produced Populism the item of 
rainfall must not be omitted. Political 
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Alabama 





Annual Meeting of Alabama Bar 
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Idaho 








Idaho State Bar Meeting 





rst meet ‘ f the Idaho State 
ier the sions of the Idaho 
Commiss which was orig- 
passed by the Idaho Legislature 
amends n 1925, and was the 
i g efore the Supreme 
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ler the f ns of the Act the 
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: , +1 
| ( of Caldwell, the 


meetit nvened in the Supre ne 
rning session aud 

I ral discussion of the 
essional attitude toward the 

| denial s arose out of a re- 
statute permitting a gen- 
lenial | fendant instead of 
denial eat allegation of the 

nt is eretotore been re 


general ad nm was aiso had ot 
the Supreme Court rules re- 
securing t transcripts on ap- 


w ot me recent decisions of 


Supreme rt interpreting the pres- 


eeting adjourned to the 


ee Hote r luncheon and after 
eon the eeting continued in the 
t matter taken up was the 

ged status wvyers under the Bar 
issior Act Discussion of this 
er was led y John R. Smead and 
M. Morgan, both of Boise. Fol 

ng discussion of this matter there 
discuss f the desirability of 
sing « tate District Judges’ 


power over the selection of juries and 
comment upon evidence. 

No definite action was taken except 
with respect to the Supreme Court 
rules, and concerning that matter, the 
Chairman was directed to appoint Com- 
mittee of three members to draft a reso- 
lution respecting such rules and submit 
the same to a referendum of the mem- 
bers of the Western Division; the result 
of the referendum to be reported to the 
general meeting of the Bar to be held 
at Lewiston, Idaho, September 3rd, 4th 
and 5th, 1925. 

No attempt was made at the first 
meeting to have any prepared addresses. 
Probably at later meetings a more elab- 
orate program will be provided, espe- 
cially in view of the fact that although 
this was only a division meeting the 
attendance was much larger than at 
general state meetings under the volun- 
tary bar association. 

Commissioner Robert D. Leeper of 
Lewiston, Idaho, who is in charge of 
program for the general state meeting, 
is outlining an elaborate program, and 
it is expected that the attendance will 
be large. The third member of the 
Commission, Mr. N. D. Jackson of St. 
Anthony, Idaho, is making arrange- 
ments for a meeting of the Bar of the 
Eastern Division later during the sum- 
mer. 

Sam S. Grirrin, Secretary. 





Indiana 





Indiana State Bar Association Meeting 

The twenty-ninth annual meeting of 
the Indiana State Bar Association was 
held at the Indianapolis Country Club 
near Indianapolis, Wednesday and 
Thursday, July 8th and 9th, with a large 
number of members present. 

[he program related largely to the 
work in Constitutional Education now 
being done by the Association through 
its committee on that matter. 

he president’s address was delivered 
by Judge Lex J. Kirkpatrick, who took 
as his subject “The Building and Pres- 
ervation of the American Republic.” 

Hon. Robert E. L. Saner of Dallas, 
lexas, delivered the annual address, his 
subject being “Has America Outgrown 
the Constitution?” 

Following a report by James J. Van 
Osdol, Chairman of the Committee on 
Constitutional Education, relative to the 
activities of that committee during the 
past year, one session of the meeting 
was devoted to a symposium on the gen- 
eral subject of Constitutional Education, 
the discussion being led by Dan W. 
Simms, who took as his key “The Be- 
ginnings of the American Constitution.” 

Papers were read by Fred C. Gause, 
Ex-Judge of the Supreme Court, on 
“Let’s Pass a Law” and by Mrs. Ed- 
ward Franklin White, Reporter of the 
Supreme Court, on “Uniform Marriage 
and Divorce Laws.” 

On the evening of July 8th the annual 
dinner was held at the Country Club, 
and on July 9th a luncheon was served 
at the same place. 

A feature of the meeting was the ad- 
mission of one hundred and sixty-six 
new members. 

Georce H. BatcHetor, SECRETARY. 
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Georgia 





North Carolina Annual Meeting 


The twenty-seventh annual meeting 
of the North Carolina Bar Association 
was held at the Battery Park Hotel, 
Asheville, July 1, 2 and 3. Rev. John H 
Griffith delivered the invocation. The 
address of welcome was delivered by 
Judge Thos. A. Jones, of that city, and 
the response was by Mr. R. Hunt Par- 
ker, of Enfield. The Presidential address 
was delivered by President G. V. Cow- 
per, of Kinston, on “The Administration 
of Justice in North Carolina, Its Diff 
culties and Suggested Remedies.” 

During the meeting the following ad- 
dresses were delivered: “Some Reminis- 
cences of the Cape Fear Bar,” Hon 
John D. Bellamy, of Wilmington; “The 
Practice of Peace,” Hon. Daniel W. 
Iddings, of Dayton, Ohio; “The Judi- 
ciary,” by Mr. J. H. Dillard, of Murphy; 
“Amendments to the Federal Constitu- 
tion,” by Hon. Finis J. Garrett, of Dres- 
den, Tennessee. A number of memorials 
to deceased members were read. Chief 
Justice W. P. Stacy made a brief report 
on the Judicial Conference held at 
Raleigh, June 25, in pursuance of an act 
of the recent General Assembly. 

One session was given over to a Legal 
Round Table’ Conference when the fol- 
lowing topics were discussed: 

1. What should be the educational 
prerequisites for admission to the Bar? 
Led by Geo. E. Butler, of Clinton. 

2. How can we relieve the congestion 
of our court dockets? Led by Louis M. 
Bourne, of Asheville. 

3. What should be done to improve 
our jury system? Led by Associate 
Justice L. R. Varser. 

An elegant garden party was given by 
Hon. Mark W. Brown and Mrs. Brown 
of Asheville at their residence “Many 
Oaks.” In the receiving line, besides the 
host and hostess, were the President of 
the Association, the Governor and Lieu- 
tenant-Governor, the Chief Justice and 
Associate Justices of the Supreme Court 
together with their wives. On July 3rd 
a motor trip was made to Mt. Mitchell, 
the highest point east of the Rocky 
Mountains, and a luncheon was given 
by the Buncombe County Bar. 

The following officers were elected for 
the ensuing year: President, W. M. 
Hendren, of Winston-Salem; Vice 
Presidents—J. G. Merriman, of Ashe- 
ville; H. E. Faison, of Clinton; W. C. 
Feimster, of Newton; Secretary and 
Treasurer, H. M. London, of Raleigh. 
L. T. Hartsell, of Concord, and E. R. 
Preston, of Charlotte, were elected mem- 
bers of the Executive Committee, the 
hold-over members of the committee be- 
ing Geo. E. Butler, Chairman, of Clin- 
ton, I. C. Wright of Wilmington, and 
T. T. Hicks of Henderson. 

The following were elected delegates 
to the Conference of Bar Association 
Delegates at Detroit, September 1: A. 
L. Brooks, Greensboro; W. M. Person, 
Louisburg; Chas. A. Armstrong, Troy. 
Alternates: J. C. Biggs, Raleigh; I. C. 
Wright, Wilmington; A. B. Andrews, 
Raleigh. 

The following were elected delegates 
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American Bar Association, Sep- 
at Detroit: Harry Skinner, 
Greenville; S. G. Bernard, Asheville; 
. L. Smith, Albemarle Alter: 
Thos. W. Davis, Wilmington; Miss 
Alexander, Charlotte; Mark W. Bri 
Asheville. 


to the 
tember 2-4, 


ates: 
Julia 


wn, 
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Ohio 





Annual Meeting of State Association 


tir 


The forty-sixth annual mec of the 
Ohio State Bar Association, held at 
Cedar Point on July 9, 10 and 11, is said 
by the Bulletin of the organization to 
have been the best attended and the 
best meeting in the hist 
ciation. The reports of the c« 
showed that the between mee 
ings had been one of activity, and 
decisions of the on 
reports made up a volume of important 
business transacted. It was agreed that 
the administration of the affairs of the 
Association during the year past, under 
the Presidency of Hon. John A. Cline, 
had been highly successful and the re- 
port of the Executive Committee, 
well the presentation of a watch at 
the conclusion of 


1 A 
ry or the 1SSo- 
season 
the 


association those 


as 
aS 

the annual banquet, 
conveyed a flattering recognition of the 
value of the out-going president's serv- 
ices. 

Statutory organization of the bar 
of the matters foremost in discussion 
nowadays, was not favored by the Asso 
ciation at this meeting. A report of the 
Committee on Judicial Administration 
and Legal Reform recommending such 
organization was tabled. The Act to 
Define and Regulate the Practice of 
Law, submitted by the same committee, 


one 
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regulating expert witnesses and recom- 
mending that it be submitted » the 
Ohio State Medical Associ: and 
other interested organizations for tur- 
ther consideration. A recommendation 
by the same committee to appr 
resolution of the Conference 
Circuit Judges, published June 16, « 
demning the loose practice in retut 
conspiracy indictments, was ac 
favorably. 

Cooperation with the American Law 
Institute was provided for by tl 
tion of a_ resolution 
President to appoint a st 
tee to assist that organization 
semination reports 
ways. Another important 
great present interest 
the adoption of a resolution authorizing 
the President to appoint a committee to 
make a study of the subject of legal aid 
for those unable to employ an attorney, 
and to report recommendat! 
next regular meeting. The broadening 
viewpoint of State Bar Ass« was 
further illustrated by the adoption of a 
resolution, proposed by Hon. Paul How- 
land of Cleveland, calling on the Ameri- 
can Bar Association and the State Bar 
Associations to unite in studying the 
problems arising in the practice of for- 
eign and international law and form 
an international Bar. This follo 
report of Chairman Monroe ( 
the Committee on Internation 
Association, detailing the work of that 
Committee. The Committee on Ameri- 
canization reviewed its work and solic- 
ited the cooperation of local Bar Asso- 
ciations in fostering future programs in 
all parts of Ohio, but did not for 
special action at this meeting. 

Evidence of a continuing interest in 
the qualifications of Bench and Bar was 
furnished by a resolution approving leg- 
islation requiring probate judges to have 
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conciliation 
mon, 
which the 
transacting 
work of the 
vear, advocated « 
increasing the < 
and called on the 
hold and defend t 
Florence Allen 
Court spc ke on 
ment,” and Judge 
Superior Court f nati spoke on 
“Compulsory Liability nsurance.” A 
unique feature of the meeting was a de 
bate on the question, “Was the Gover- 
nor of Ohio rig] liberally exercising 
his veto power! afhrmative being 
represented by rus Locher, Di- 
rector of Finan ind the negative by 
Hon. H. H iriswold, First Assistant 
Attorney General Ad were de- 
livered at tl sing sess by Hon, 
Chauncey | mer of Bryan, Pres- 
ident of tl mmon Pleas Judges’ 
Association; é ist ( lr. Mar- 
shall of the State Supt > Court, Judge 
Esther Antin of t oledo Municipal 
Court, and Slabaugh of 
Akror. Judg Sampson of the 
Kentucky Court of { ils addressed 
the Judicial Sect Aberty Limited 
by Law.” 
President Cline ap} Chief Jus- 
tice C. T. Marshall of lumbus, Judge 
Frank M. Clevenger « 1 
Hon. Smith W Columbus to 
act as delegates mnference of 
Bar Association Del ites at Detroit. 
Senator W. F rarver f Millersburg, 
Judge Maurice Bernon Cleveland, and 


terms and 
of judges, 
tinue to up- 
Judge 
»upreme 
Experi- 

irx of the 


resses 


Hon. Joseph N Cleveland 
were named as alterna The election 
of officers 25 resulted in the 
choice of rovil M Pogue of 
conference with the Judges Cincinnati W. Hen- 
Supreme Court in October ney of C ary, and 
resolution to the Marshall : 


had at least three years in t practice 
f their induction into office, and 
ort of the Committee on Legal 
the effect that it had ar- 


fared somewhat better, being recom- he 
mitted with the understanding that those 
who had suggestions to n on the 
subject be given a further opportunity 
to present them to the comm Che 
meeting approved the report of same 


committee in presenting a proposed 


before 
by the rey 
Education to 
ranged for a 
of the Ohio 
act to present a 


1 
axe 


amend 


RATES DETROIT HOTELS FOR AMERICAN BAR ASSOCIATION CONVENTION, DETROIT, MICH., SEPT. 2-4 
(European Plan) 


Double 
without 


Double 
with 


Single 
with 


No. of 
Rooms 


and Wash- 


Single 
Hotel without Suites 
Book-Cadillac—Corner Michigan Ave 
ington Blvd. 
Statler—Washington Blvd 
Tuller—Adams Ave. and Park Pl i 
Hotel Wolverine—Witherell and Elizabeth Sts 
Hotel Fort Shelby—Lafayette 
Hotel Madison-Lenox—Mad 
R. St. 
Hotel Norton 


$4-—5—6-7 
seen $3.50—4—4.50 
a hain ele $3-—3.50-3.75—4 
500 ot oe , “_ $3-—3.50—-4—4.50§ 
$3-—3.50—4 


$14-18 


+Ten dollar rooms, extra large, facing park 


tTwo hundred and fifty rooms with double bed and two wall bed 


modate from two to four persons—3 persons, $3 each; 4 persons, $2.50 each; 2 persons, 


§All single rooms have double bed and price when occupied by two persons is $2 more 


] are the following distance from the Book-Cadill lotel and Cass Technical 


blocks. 


The various hotels, in tl rder named, 


School respectively: 3-4; 3: + 3; 6-7; 5-11 
N. B 


modations can be obtained if « 


hree apartment hotels approximately one 


Book-Cadilla 
to Oscar C 


where accom 
Com- 


There are two or t mile from the 
le Address all communications as to reservations ~hairman 


Mich 


sirea, 


mittee on Reservations, Dime Savings Bank Bldg., Detroit, 








